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The one-election idea is a farce

In his address on National Law Day 2017, Prime Minister Narendra Modi once again sounded the
bugle for simultaneous elections to Parliament and all State Assemblies, under the banner of “one
nation one election”. Mr. Modi also cited four reasons: massive expenditure; diversion of security
and civil staff from primary duties; impact on governance due to the model code of conduct, and
disruption to normal public life. The case is weak and the reasons are a mere alibi.

The Election Commission incurs a total cost of roughly 8,000 crore to conduct all State and federal
elections in a span of five years, or roughly 1,500 crore every year. Nearly 600 million Indians vote
in India’s elections, which means, it costs 27 per voter per year to keep India an electoral
democracy. Is this a “massive” expense? To put this in context, all the States and the Centre
combined incurred an expenditure of nearly 30 lakh crore in FY2014. Surely, 0.05% of India’s total
annual expenditure is not a large price to pay for the pride of being the world’s largest and most
vibrant electoral democracy. The notion that elections are prohibitively expensive is false and
misleading.

 

The model code of conduct for elections was agreed to by political parties in 1979, and prohibits
the ruling party from incurring capital expenditure for certain projects after elections are
announced. If India is indeed embarking on a path of “cooperative federalism” as the Prime
Minister also claims, then more such projects will be undertaken by each State and not by the
Centre. So, why should elections in one State hinder governance in the rest of the States? And if
all political parties still feel the need to reform the code, they are free to do so. The solution is to
reform the code and not the electoral cycle.

Governance paralysis due to State elections is a mere alibi. The real reason is that the two
national parties are excessively dependent on their national leaders’ campaigns in State elections,
as seen in Gujarat. This is certainly a drain on the Prime Minister’s time and a distraction from
governance. Depending on their national leaders is the problem and the prerogative of the national
parties. It is not the fault of the electoral system. In the elections in West Bengal and Tamil Nadu,
in 2016, and where the two national parties and their leaders had a minimal role, nothing stopped
the Union government from continuing its governance for the rest of India. Thus it is wrong to
conflate the interests of the national parties with those of the “flaws” of the electoral system.

Diversion of civil staff and disruption of public life were the two other reasons cited, but these
sound more like reasons against holding elections in general. Surely, a disruption to public life
twice in five years is not a binding constraint in the larger interests of interim accountability. The
right of a voter to exercise her choice twice in a span of five years and hold governments
accountable is much more important than just casting her vote once and having no option to
express her opinion for the next five years. These two reasons are very weak when measured
against the costs of limiting electoral opportunities for citizens.

My research on all simultaneous elections to State Assemblies and Parliament between 1999 and
2014 shows that simultaneous elections do have an impact on voter behaviour. These elections
comprised 513 million voter choices. In 77% of these constituencies, voters chose the same
political party for both State and Centre. When elections were held even six months apart, only
61% chose the same political party. When elections became disparate, there was no evidence of
the voter choosing the same party. This analysis is not based on mere headline victory in a State
but on vote shares and the winners in each constituency. There is clear empirical evidence that
most Indian voters tend to choose the same party when elections are held simultaneously to both
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Centre and State, with the relationship diminishing as elections are held farther away.

Further, simultaneous elections impinge on the political autonomy of States. Today, any elected
State government can choose to dissolve its Assembly and call for fresh elections. If elections are
to be held simultaneously, States will have to give up this power and wait for a national election
schedule. There can be legitimate reasons for State governments to dissolve their Assemblies and
call for fresh elections, as should be the case in Tamil Nadu. Under a simultaneous elections
regime, the State will be beholden to the Union government for elections to its State, which goes
against the very grain of political autonomy under our federal structure.

There is still much that is wrong with our nation in its governance and elections. But disparate
elections to States and Parliament are not one of them. There is much to improve in terms of
efficiency of our governance. But “oneness” is not the desired path to efficiency in a diverse polity
such as India.

Praveen Chakravarty is Senior Fellow at the IDFC Institute and founding trustee of IndiaSpend

The definition of harassment needs to be constantly updated, and the process for justice made
more robust
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New system of transfer of fiscal resources

The Constitution clearly defines the role and activities of central and state governments by
specifically enumerating them in the central list, state list and concurrent list. While there is no
ambiguity with regard to the central list and state list, activities falling under the concurrent list are
subject to the overlapping jurisdiction of the Union and states. States are primarily responsible for
maintaining law and order, defining and ensuring property rights and providing key social and
economic services covering health, education, employment and economic infrastructure, etc.
which often involve large public expenditure. Most of the services and activities which have an
interaction with people are in the domain of a state. In contrast, the powers to raise resources are
largely biased in favour of the Union government.

If we consider developmental expenditure (the expenditure on social and economic services), the
share of states together has averaged around 66% during the last 25 years and, except for some
years, this share has generally been stable. The increase in the share of expenditure in the last
two years is largely due to an accounting adjustment as the expenditure incurred on schemes
where funds were earlier transferred directly to implementing agencies was included in the state
budget and accounts.

In contrast, the share of the states in aggregate revenue receipts (excluding the tax devolution and
non-tax transfers from the centre) averaged only 37% during the same period (Chart 1).

This asymmetry in resources has been to an extent deliberate and designed. Recognizing the
higher resource requirements of the states relative to their resource-raising powers, the
Constitution, therefore, has mandated transfer of funds to the state governments through statutory
and other transfers in the form of tax devolution and allocation of resources for specified
schemes/programmes. The rationale of our cooperative fiscal federalism has been the belief that
the multilevel governments, through cooperation, competition and collaboration among
themselves, can have optimal solutions to these issues of resource availability and needs within
the constitutionally-mandated framework of a set of well-defined rules.

Resource transfers from the centre to states have two dimensions. In the first instance, they relate
to the vertical transfer from the centre to states, or the size of the divisible pool, and in the second,
it is horizontal transfer, or transfers across states. Successive finance commissions have looked at
both these aspects and tried to have the vertical share of states at an appropriate level and ensure
that the allocations to individual states provide some kind of convergence in delivery of basic
services across states. The commissions have recognized that as the services and programmes
which are at the core of a more equitable social order are with states, realignment of resources in
their favour may be necessary.

The report of the 14th Finance Commission, which raised the share of states in the centre’s tax
receipts by 10 percentage points to 42%, was in a way giving expression to these expectations.
But the overall transfer of resources, taking together the transfers from the finance commission
and other transfers for schemes and programmes, as a proportion of the centre’s gross revenue
receipts, did not change, only the modes of transfer did. (Chart 2).

The centre has already effected a change in 2013-14 in its release of funds to states for centrally-
sponsored schemes (CSS). Nearly 20% of the total transfer of funds during 2007-14, which were
transferred directly to the implementing agencies, began to be re-routed through the treasury
route. Though there have been some delays, this mode is robust, transparent, has a well-defined
system of tracking and cash management, and is duly validated by the accountant general and
audited by the comptroller and auditor general (CAG). This, together with the compositional shift in
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finance commission transfers from grants to tax devolution, did not result in any additional fiscal
burden to the centre and did not result in any augmentation of resources for states. There was, in
effect, a decline in the share of states from around 53% in 2011-12 to an average of 49%. The
commission considered this compositional shift desirable since it is formula-based and conducive
to sound fiscal federalism, though it did not deny it would need to be supplemented by grants-in-
aid to fiscally-stressed states in a fair manner.

In its recommendations for distribution of resources among states, it assigned a 50% weight to
income distance, taking cognizance of the capability of states to raise resources on their own. The
commission’s rationale in vertical distribution was affordability for the centre; while the implicit
assumption in the horizontal distribution was a kind of convergence or a move towards some kind
of uniformity in delivery of core services across states.

As the 2017 Economic Survey points out, there is strong evidence of convergence on two health
indicators—life expectancy and infant mortality rates—across states, but in income and
consumption, there is evidence of an increasing divergence. This divergence could be due to a
variety of reasons, but the importance of education, skill development, availability of infrastructure
and civic facilities continue to be the contributing factors.

Unequal access and poor delivery of services, including their quality across states, may partly be
contributing to this lack of convergence in income and consumption parameters. This raises the
issue that while a compositional shift in resource transfers is indeed desirable in core services,
scheme-specific transfers, together with independent monitoring, are equally necessary. On the
ability of the centre to afford resource transfers to states, opinions will differ, and that may be left
for the consideration of the next finance commission.

R. Gopalan and M.C. Singhi are, respectively, former secretary and senior adviser, department of
economic affairs.

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

www.prsindia.org 2017-12-05

The Transgender Persons (Protection of Rights) Bill, 2016
Security / Law / Strategic affairs

The Transgender Persons
(Protection of Rights) Bill, 2016
Highlights of the Bill

The Bill defines a transgender person as one who is partly
female or male; or a combination of female and male; or neither
female nor male.  In addition, the person’s gender must not
match the gender assigned at birth, and includes trans-men,
trans-women, persons with intersex variations and gender-
queers.

●

A transgender person must obtain a certificate of identity as
proof of recognition of identity as a transgender person and to
invoke rights under the Bill. 

●

 Image Credit: Wikimedia Commons
Such a certificate would be granted by the District Magistrate on
the recommendation of a Screening Committee.  The Committee
would comprise a medical officer, a psychologist or psychiatrist,
a district welfare officer, a government official, and a transgender
person.

●

The Bill prohibits discrimination against a transgender person in
areas such as education, employment, and healthcare.  It directs
the central and state governments to provide welfare schemes in
these areas.

●

Offences like compelling a transgender person to beg, denial of
access to a public place, physical and sexual abuse, etc. would
attract up to two years’ imprisonment and a fine.

●

Key Issues and Analysis
The Supreme Court has held that the right to self-identification of
gender is part of the right to dignity and autonomy under Article
21 of the Constitution.   However, objective criteria may be
required to determine one’s gender in order to be eligible for
entitlements.

●

The Bill states that a person recognised as ‘transgender’ would
have the right to ‘self-perceived’ gender identity.  However, it
does not provide for the enforcement of such a right.  A District

●

Current Status: Pending
Ministry: Social Justice and
Empowerment

Stage Date
Introduction Aug 2, 2016
Com. Ref. Sep 8, 2016
Com. Rep. Jul 21, 2017
Lok Sabha Introduced
Rajya Sabha

Relevant Links

  Bill Text  (154 KB)

      (1032 KB)

  PRS Bill Summary  (305
KB)

      (607 KB)

  PRS Legislative
Brief  (275 KB)

  Private Member Bill as
passed by RS  (223 KB)

  Transgender rights case
(NALSA vs. UoI)  (1040 KB)

  Report of the Expert
Committee on the Issues
relating to Transgender
Persons  (5 MB)

  Standing Committee
Report  (1456 KB)

  PRS Standing Comm
Report Summary  (744 KB)

      (1056 KB)

Related news articles

Government Set to Re-
Introduce Transgender
Persons’ Rights Bill,
Ignoring Key
Recommendations, The
Wire, Nov 20, 2017

Centre apprises HC on
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Screening Committee would issue a certificate of identity to
recognise transgender persons.
The definition of ‘transgender persons’ in the Bill is at variance
with the definitions recognised by international bodies and
experts in India. 

●

The Bill includes terms like ‘trans-men’, ‘trans-women’, persons
with ‘intersex variations’ and ‘gender-queers’ in its definition of
transgender persons.  However, these terms have not been
defined.

●

Certain criminal and personal laws that are currently in force only
recognise the genders of ‘man’ and ‘woman’.  It is unclear how
such laws would apply to transgender persons who may not
identify with either of the two genders.

●

status of Transgender
Persons Bill, Hindu, Oct
11, 2017

Centre to pass 2016
transgenders Bill soon,
says Ramdas Athawale,
Deccan Chronicle, Aug 22,
2017

Take steps to get
transgender rights bill
passed in Lok Sabha:
Madras HC tells govt, First
Post, Aug 17, 2017

Govt to make efforts to
pass Transgender Bill
soon, says Ramdas
Athawale, Indian Express,
Jul 31, 2017

A rights bill gone wrong,
Hindu, Jan 10, 2017

Transgender bill fails to
incorporate spirit of NALSA
verdict, First Post, Nov 05,
2016

A flawed Bill, Frontline, Oct
27, 2016
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National Conference on E-Courts Project
National Conference on E-Courts Project
E-Filing facility launched

The eCommittee, of the Supreme Court of India in association with the Department of

Justice (DoJ) of the Government of India held a two day National Conference in New

Delhi on December 2 and 3 in which all the Central Project Coordinators of various High

Courts connected with the ongoing National eCourts Project along with eCommittee

Members, senior officers from DoJ, NIC and many other senior Judicial officers

participated. The Conference was chaired by the Hon’ble Mr. Justice Madan B. Lokur the

Judge-In-Charge of eCommittee and co-Chaired by Dr. Alok Srivastava, Secretary DoJ.

The Conference focused on the progress, sharing of best practices, experiences,

important issues and emerging challenges under the Project.

The eCourts Mission Mode Project (Phase I 2010-15; Phase II 2015-19) is a national

eGovernance project for ICT enablement of district and subordinate courts of the country.

It is being implemented by the Government of India with a total outlay of 1670 crores

(Phase II). The major objectives of the Project are to make whole judicial system ICT

enabled by putting in place adequate and modern hardware and connectivity; automation

of workflow management in all courts; electronic movement of records from taluka/trial to

appeal courts; installation of video conferencing (VC) facility and recording of witness

through Video Conferencing; connecting all courts in the country to the National Judicial

Data Grid (NJDG) through WAN and additional redundant connectivity; citizen centric

facilities such as electronic filing, e-payment and use of mobile applications in all courts;

touch screen based kiosks in each court complex, full computerisation of State and

district level judicial and service academies and centres.

Specific targets set under the Project include: computerization of all the courts (around

20400) and DLSA and TLSC; WAN and cloud connectivity in 3500 court complexes; full

Installation and use of Video Conferencing facility at 3000 Court Complexes and 1150

prisons; charting out key identified citizen services like electronic filing, daily orders,

delivery of decrees, online case status in all the district courts etc.

The best practices of High Courts of Punjab & Haryana, Himachal Pradesh, Karnataka,

Rajasthan and Andhra Pradesh were shared by the CPCs of these States during the

Conference. The Hon’ble Judge in-Charge while expressing satisfaction on the progress

called for continued sincere efforts needed be made to achieve the remaining targets.
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Secretary (Justice) Dr. Alok Srivastava stressed the importance of definite timelines and

better coordination at the High Court Level. The Secretary later launched e-Filing

software developed by eCommittee, for district courts and High Courts. e-Filing software

has the facility to e-sign uploaded documents. Through e-Filing software, registered

advocates and registered parties or persons will be able to file their cases in the district

courts. Further, a demonstration was made by NIC Pune of a new version of Case

Information System CIS 3.0. In the new improved version, various tools relating to court

management, case management and judicial planning and monitoring will also be shown.

The new version of CIS will be released and deployed soon.

Use of National Judicial Data Grid (NJDG) for Judicial planning and monitoring,

generating various statistical reports for administration and policy decisions, was

demonstrated. A need was expressed that management users may be created for

principal district judges as well as for portfolio judges.

Success story of recently launched mobile application (eCourts services) was shared with

the participants. It was brought to the notice of all the concerns that besides advocates,

institution, organizations, common litigants is using the services of mobile app

successfully. The mobile app has reached close to the figure of 3 lakhs downloads.

Automated Mailing Service recently launched for the benefit of litigants and lawyers, was

well applauded. It was noted that all the developments of all the cases relating to

particular litigants and lawyers, are communicated by a single mail with the help of

Automated Mailing Service. Apart from this, cause list services, case status services,

next dates, filing registration scrutiny and objectives are some important events where

automated mails are being sent to the registered mail address to the litigants and

lawyers. Within short time, the figures of events sent through mails has reached to 40

Lakhs.

SMS push service has been widely used across the country by the litigants and lawyers.

This SMS service is more popular in remote areas where mobile phones without internet

facility, are used by the litigants and lawyers. Similarly, SMS pull service is made

operational recently. Anybody can send CNR no. to 9766899899 and in response, he

would get the case status.

It was well appreciated that as per the data available on eTaal, number of electronic

transactions, transacted under eCourts Project are very high and are amongst top 5
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HC view on performance of judges will prevail: collegium

The Supreme Court Collegium concluded that there was no needfor further examination.  

The Supreme Court Collegium made it clear that an objective assessment made at the High Court
and Supreme Court levels about the performance or merit of candidates being considered for
judicial appointment in High Courts overcomes any disagreement by the Chief Minister or
Governor concerned.

The apex court collegium’s recommendation of five names to the Centre for the appointment as
judges in the Karnataka High Court records the objections raised by the Chief Minister and
Governor of the State. Both are consulted in the process of judicial appointments to High Courts.

The Karnataka High Court Collegium had forwarded a list of 10 names.

Chief Justice of India Dipak Misra and Justices J. Chelameswar and Ranjan Gogoi who sat in the
Collegium refer to the Karnataka Chief Minister objecting to the list, as several bodies of
advocates had expressed concern that the “names recommended do not provide opportunity of
representation to cross-sections of the society.”

The Governor too had raised doubts about the efficiency of some candidates. The Governor,
however, had not specified the names and the basis for forming such an opinion.

The apex court Collegium differed. It notes that the minutes of the High Court Collegium meetings
show that it had indeed taken into account the “merit, experience, performance, character and
conduct of the recommendees”. The HC Collegium had also recorded that adequate
representation was given to all sections of the society.

The Supreme Court Collegium concluded that there was no need for any further examination.
Addressing the Governor’s apprehensions, it recorded that the assessment of the persons
recommended was done objectively by the judiciary at the High Court and the Supreme Court
levels.
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Cabinet clears Bill to replace MCI

A file photo of an MCI team inspecting a medical college in Tamil Nadu.  

The Union Cabinet has cleared the National Medical Commission Bill, which does away with the
Medical Council of India (MCI) and replaces it with a regulator that will do away with “heavy
handed regulatory control” over medical institutions and will also bring in a national licentiate
examination, according to sources privy to the passage of the Bill.

Among its key provisions is to ease the processes for colleges to manage undergraduate and
postgraduate courses. Earlier, the MCI approval was needed for establishing, renewing,
recognising and increasing seats in a UG course. Under the new proposal, permissions need only
be sought for establishment and recognition.

While separate permission would be required for starting a postgraduate course after UG
recognition, colleges could start PG courses on their own.

25-member body

The Bill proposes a government-nominated chairman and members, who will be selected by a
committee under the Cabinet Secretary. The 25-member NMC will have 12 ex-officio members,
including four presidents of boards from leading medical institutions such as AIIMS and the ICMR;
11 part-time members and, a chairman and member-secretary.

The NMC also aims to be less draconian. Deterrence for non-compliance with maintenance of
standards is in terms of monetary penalty — ranging up to 10 times the annual tuition fee — rather
than the existing system of not renewing permissions in case of serious infractions. The new
commission will also have the power to frame guidelines for fees for up to 40% seats in private
colleges and deemed universities.

The Bill is aimed at bringing reforms in the medical education sector which has been under
scrutiny for corruption and unethical practices, an official told PTI.

(With PTI inputs)
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The Repealing and Amending Bill, 2017
Security / Law / Strategic affairs

The Repealing and Amending
Bill, 2017

The Repealing and Amending Bill, 2017 was introduced in Lok
Sabha on February 9, 2017 by the Minister of Law and Justice,
Mr. Ravi Shankar Prasad. 

●

The Bill seeks to repeal 104 Acts in whole, partially amend one
law, and make minor amendments to three other laws. 

●

Repealing certain laws in whole: The Bill repeals 104 laws that
have been listed in the First Schedule of the Bill.  Of this, around
63 laws are amending Acts, where the changes made by these
laws have already been incorporated into the relevant principal
Acts.  Further, it also includes 20 Acts that were passed prior to
1947. 

●

Partial amendment to one law: The Bill repeals three sections
of the Taxation Laws (Amendment) Act, 2007.  These sections
omit certain provisions of the Additional Duties of Excise (Goods
of Special Importance) Act, 1957. 

●

Amendment of certain laws: The Bill makes minor
amendments to three Acts which relate to deletion of redundant
words in a section, modifications of the title of the Act and
marginal heading of a section.

●

The three Acts are: (i) The National Institutes of Technology,
Science Education and Research Act, 2007; (ii) The Prevention
and Control of Infectious and Contagious Diseases in Animals
Act, 2009; and (iii) The Right of Children to Free and Compulsory
Education Act, 2009.

●

Current Status: Pending
Ministry: Law and Justice

Stage Date
Introduction Feb 9, 2017
Com. Ref.
Com. Rep.
Lok Sabha Introduced
Rajya Sabha

Relevant Links

  PRS Bill Summary  (274
KB)

      (1370 KB)

  Bill Text  (32 KB)

     (473 KB)
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The Repealing and Amending (Second) Bill, 2017

Security / Law / Strategic affairs

The Repealing and Amending
(Second) Bill, 2017

The Repealing and Amending (Second) Bill, 2017 was
introduced in Lok Sabha by the Minister of Law and Justice, Mr.
Ravi Shankar Prasad on August 11, 2017. 

●

Repealing of certain laws:  The Bill seeks to repeal 131 Acts. 
Of these, 38 are amending Acts, where changes made by them
have already been incorporated into the principal Acts.  Further,
among the Acts being repealed, 30 were passed before 1947.

●

The Bill also repeals nine Ordinances promulgated by the
Governor General of India before Independence.

●

Amendment to certain laws:  The Bill amends three Acts to
delete some provisions, and rectify drafting errors.  These three
Acts are: (i) The Plantations Labour Act, 1951, (ii) The Juvenile
Justice (Care and Protection of Children) Act, 2015, and (iii) The
Rights of Persons with Disabilities Act, 2016.

●

Current Status: Pending
Ministry: Law and Justice

Stage Date
Introduction Aug 11,

2017
Com. Ref.
Com. Rep.
Lok Sabha Introduced
Rajya Sabha

Relevant Links

  Bill Text   (35 KB)

     (403 KB)

  PRS Bill Summary  (400
KB)

      (1142 KB)
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The Central Road Fund (Amendment) Bill, 2017
Transport / Tourism / Urban development

The Central Road Fund
(Amendment) Bill, 2017

The Central Road Fund (Amendment) Bill, 2017 was introduced
in Lok Sabha on July 24, 2017 by the Minister of Road Transport
and Highways, Mr. Nitin Gadkari.  The Bill amends the Central
Road Fund Act, 2000.  The Act regulates the Central Road Fund
(CRF), that is credited with the cess collected on high speed
diesel oil and petrol.  This collected amount is then released to
National Highways Authority of India, and to the state/union
territory governments for the development of national and state
highways.  The Bill seeks to allocate a share of this cess towards
the development of inland waterways. 

●

Inclusion of inland waterways:  The Bill defines national
waterways as those that have been declared as ‘national
waterways’ under the National Waterways Act, 2016.  Currently,
111 waterways are specified under the 2016 Act. 

●

Utilisation of fund:  Under the 2000 Act, the fund can be utilised
for various road projects including: (i) national highways, (ii) state
roads including roads of inter-state and economic importance,
and (iii) rural roads.  The Bill provides that in addition to these the
fund will also be used for the development and maintenance of
national waterways. 

●

Powers of central government:  Under the Act, the central
government has the power to administer the fund.  The central
government will make decisions on the: (i) investments on
national highways and expressways projects, (ii) raising funds for
the development and maintenance of national highways, and
rural roads, and (iii) disbursement of funds for national highways,
state roads and rural roads.  The Bill provides that central
government will make all the above decisions for national
waterways as well.

●

Allocation of cess:  Under the Act, the cess on high speed diesel
oil and petrol is allocated towards different types of roads.  The
Bill seeks to decrease the allocation of cess towards the
development and maintenance of national highways from 41.5%
to 39%.  It allocates 2.5% of the cess towards the development
and maintenance of national waterways.  As per the financial
memorandum of the Bill, at the current rate of levy of this cess,
the share allocated towards waterways will amount to around Rs
2,000 crore per annum.  The remaining cess amount will
continue to be used for the development of other roads such as
national highways, state highways, etc.

●

Current Status: Pending
Ministry: Road Transport
Highways & Shipping

Stage Date
Introduction Jul 24, 2017
Com. Ref.
Com. Rep.
Lok Sabha Introduced
Rajya Sabha

Relevant Links

      (557 KB)

  PRS Bill Summary  (403
KB)

  Bill Text  (24 KB)

     (151 KB)
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The Indian Institutes of Management Bill, 2017
HRD / Labour / Health

The Indian Institutes of
Management Bill, 2017
Highlights of the Bill

The Bill declares 20 existing Indian Institutes of Management
(IIMs) as institutions of national importance and confers on them
the power to grant degrees.

●

The Board of Governors will be the executive body of each IIM,
comprising upto 19 members.  It will nominate 17 board
members including eminent persons, faculty members and
alumni.  The remaining two members will be nominees from the
central and state governments, respectively.  The Board appoints
its own Chairperson.

●

The Board of Governors will appoint the Director of each IIM.  A
search committee will recommend names for the post of the
Director.  The Director is eligible for variable pay, to be
determined by the Board.

●

The Academic Council of each IIM will determine the: (i)
academic content; (ii) criteria and process for admission to
courses; and (iii) guidelines for conduct of examinations.

●

A coordination forum will be set up, which will include
representation from the 20 IIMs.  It will discuss matters of
common interest to all IIMs

●

Key Issues and Analysis
Currently, the central government has a role in the functioning of
IIMs which includes appointment of the Chairperson of their
Boards, their Directors and pay to the Director.  In contrast, the
Bill extends greater autonomy to the Board in the performance of
these functions.

●

Under the Bill, the autonomy envisaged for IIMs exceeds the
autonomy granted to other institutions of higher education such
as IITs and AIIMS.  For example, Directors of IITs and AIIMS are
appointed by the central government.  Introduction of new
courses of study at AIIMS requires approval of the Medical
Council of India.

●

It is unclear if there is a plan to extend the enhanced autonomy
proposed for IIMs to other higher educational institutions of
national importance as well.

●

Certain recommendations of expert committees have not been
addressed in the Bill.  These relate to: (i) the Board having the
autonomy to determine faculty pay; and (ii) creation of an
autonomous Standing Committee for management education
under an apex regulatory body for higher education.

●

Current Status: Passed by
LS
Ministry: Human Resource
Development

Stage Date
Introduction Feb 9, 2017
Com. Ref.
Com. Rep.
Lok Sabha Jul 28, 2017
Rajya Sabha

Relevant Links

  PRS Legislative
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KB)
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Redefining hate speech

Hate speech poses complex challenges to freedom of speech and expression. The Supreme
Court realised this before asking the Law Commission for recommendations to arm the Election
Commission with laws to combat hate speech “irrespective of whenever they are made”.

In March 2017, the Law Commission, led by former Supreme Court judge, Justice B.S. Chauhan,
recommended inserting two new provisions in the IPC, including speech that instills “fear or alarm”
in the listeners, probably goading them to violence.

The Criminal Law (Amendment) Bill, 2017 suggested by the Commission proposes to add Section
153C (prohibiting incitement to hatred) and Section 505A (causing fear, alarm, or provocation of
violence in certain cases) in the IPC and make the necessary changes in the Criminal Procedure
Code.

The Commission defines hate speech as an “incitement to hatred primarily against a group of
persons defined in terms of race, ethnicity, gender, sexual orientation, religious belief and the like”.
Thus, “hate speech is any word written or spoken, signs, visible representations within the hearing
or sight of a person with the intention to cause fear or alarm, or incitement to violence.”

Laws across jurisdictions treat hate speech differently. This is because the fine line between what
constitutes hate speech and the constitutionally protected freedom of speech and expression vary
from country to country.

The Law Commission in its 267th Report on ‘hate Sseech’ compares how the U.S. gives a wide
berth to hate speech while international human rights covenants and other Western democracies
like Canada, Germany, and the U.K. regulate it and subject it to sanctions.

The Commission refers to hate speech as an expression likely to cause distress, offence or incite
hostility towards a particular group. The global disparity in the treatment of hate speech, the
Commission reasons, may be because they apprehend that setting a standard for determining
unwarranted speech may lead to suppression of free speech and expression.

The proposed Bill punishes incitement to hatred under Section 153C IPC with imprisonment for a
term which may extend to two years, and fine up to 5000, or with both. The punishment for an
offence committed under Section 505A is imprisonment for a term which may extend to one year
and/or fine up to 5000, or both.

Receive the best of The Hindu delivered to your inbox everyday!

Please enter a valid email address.

The definition of harassment needs to be constantly updated, and the process for justice made
more robust
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Disqualification moves

 

The objective of the landmark anti-defection law of 1985 was to enhance the credibility of the
country’s polity by addressing rampant party-hopping by elected representatives for personal and
political considerations. While this enactment brought about some order in the system, some
politicians found ways of circumventing it over the years. On December 4, when Chairman of the
Rajya Sabha, M. Venkaiah Naidu, decided to disqualify two dissident Janata Dal (United) leaders
without referring it to the committee of privileges, was it a hasty decision or a case of speedy
justice?

A member of Parliament or the State legislature incurs disqualification if he either voluntarily gives
up the membership of the party or votes or abstains from voting in his legislature, contrary to the
direction (whip) of the party. In the present cases, that of Sharad Yadav and Ali Anwar Ansari, the
allegation against the members was that by indulging in anti-party activities they had “voluntarily”
given up the membership of their party, namely the JD(U). According to a Supreme Court
judgment, “voluntarily giving up the membership of the party” is not synonymous with “resignation”.
It could be “implied” in participation of the member in anti-party activities.

In two orders pronounced simultaneously, Mr. Naidu declared that Mr. Ansari and Mr. Sharad
Yadav had ceased to be members of the Rajya Sabha with immediate effect on account of having
incurred disqualification in terms of paragraph 2(1)(a) of the Tenth Schedule to the Constitution.
Mr. Ansari was going to complete his term as a member of the Rajya Sabha on April 2, 2018 while
Sharad Yadav’s term is set to expire on July 7, 2022.

The orders of the Chairman have established a benchmark, both in terms of speedy disposal
(about three months) as well as the quality of the decisions. Since the anti-defection law came into
place, there have been a large number of cases where proceedings have dragged on for years.

A reading of the rules prescribed by the Rajya Sabha show that the Chairman is required either to
proceed to determine the question himself or refer it to the committee of privileges for a
preliminary inquiry. But reference to the committee is contingent upon the Chairman satisfying
himself that it is necessary or expedient to do so; it is not mandatory. As a matter of fact, in several
cases in the past, the Speaker of the Lok Sabha and the Chairman of the Rajya Sabha, whenever
“the circumstances of the case” so warranted, have “determined the question” themselves, without
referring it to the committee.

In the present case, there was little dispute about the facts relating to anti-party activities
undertaken by the respondents, including aligning with a rival political party (Rashtriya Janata
Dal). The thrust of the arguments in defence was that the members being proceeded against were
the ‘real party’ and, as a matter of fact, they filed a counter-petition for disqualification of the
member of the JD(U), who had petitioned for their disqualification. However, this argument fell
through because the Election Commission of India “recognised” that the JD(U) under the
leadership of Mr. Nitish Kumar was “the party”. In any case, in the interests of natural justice, the
respondents were given adequate opportunity to present their arguments on the petitions filed
against them. Apart from the written statements, the members were given the opportunity of
personal hearing, which they availed. The cases were decided in a short period of three months,
but not in a hurry.

While delivering the order, Mr. Naidu made it clear that while dissent is a political right, it should be
articulated appropriately without striking at the roots of the functioning of the party-based
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democratic system. The order of Mr. Naidu concludes with a reference to the malady of delays in
deciding cases of disqualification. “I am of the considered opinion that, such petitions which go to
the root of the democratic functioning and which raise the question, whether a particular legislator
(lawmaker) is entitled to sit in the Legislature or not, should not be kept pending and dragged on
by the Presiding Officers, with a view to save the membership of the persons, who have otherwise
incurred disqualification or even to save the Government, which enjoys majority only because of
such type of persons. I am of the view that, all such petitions should be decided by the Presiding
Officers within a period of around three months, of course, by giving an opportunity, as per law, to
the concerned Members against whom there are allegations, which lead to their disqualification
under the Tenth Schedule to the Constitution of India, so as to effectively thwart the evil of political
defections, which if left uncurbed are likely to undermine the very foundations of our democracy
and the principles which sustain it.”

It is pertinent here to mention that the Chairman recalled that the then Law Minister, A.K. Sen,
while piloting the bill in 1985 in the Lok Sabha had clearly stated that if defection was to be
outlawed effectively “then we must choose a forum which will decide the matter fearlessly and
expeditiously”.

Elaborating on the intention behind the anti-defection bill, the former Prime Minister Rajiv Gandhi
had this to say in the Rajya Sabha in 1985: “What we have tried to do in this bill is to make it as
black and white as possible so that there are no grey areas where somebody has to take a
decision. The decision should be automatic, backed by a sequence of events, which are on
record, so that there is no debate about it…”

Further, Rule 7(3) of the Members of Rajya Sabha (Disqualification on Grounds of Defection)
Rules clearly stipulates that a member against whom the petition has been made, has to forward
his comments to the chairman within seven days of the receipt of copy of the petition. The seven-
day time clearly indicates the need for expeditious disposal of the petition.

Mr. Naidu’s orders assume significance in the context of instances where members have switched
sides and became ministers in the governments, which are formed by parties against whom they
contested and won. Yet, no action was taken in such instances defeating the very objective of the
anti-defection law. It is hoped that presiding officers of State legislatures will take the advice of the
Chairman of the Rajya Sabha in the right spirit.

Vivek K. Agnihotri is former secretary-general of the Rajya Sabha
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Special courts to try politicians

The Centre on Tuesday informed the Supreme Court that it will set up at least 12 special courts to
try exclusively criminal cases involving MPs and MLAs.

The government, in an affidavit, said it had allotted Rs. 7.8 crore and framed a scheme to set up
the special courts.

The document, filed through Reeta Vasishta, Additional Secretary, Law and Justice Ministry, said
that the scheme had been given in-principle approval by the Finance Ministry on December 8.

1,581 cases

The court on November 1 directed the Centre to place before it details of 1,581 cases involving
MPs and MLAs, as declared by the politicians at the time of filing their nominations during the
2014 general elections.

The affidavit was in response to a Supreme Court direction in November to the government to
frame a Central scheme for setting up special courts across the country exclusively to try criminal
cases involving “political persons”. The court is hearing a PIL petition filed by Supreme Court
advocate Ashwini Upadhyay who has sought a lifetime ban on all convicted politicians.

In a determined effort to cleanse politics of criminality and corruption, the court said it took years,
probably decades, to complete the trial against a politician.

By this time, he or she would have served as a Minister or legislator several times over.

Call for Central scheme

Countering the Centre’s argument that setting up such courts would depend on the availability of
funds with the States, the apex court said “the problem can be resolved by having a Central
scheme for setting up of courts exclusively to deal with criminal cases involving political persons
on the lines of the fast track courts...”

A Bench of Justices Ranjan Gogoi and Navin Sinha had ordered the government to place the
scheme before it on December 13, the next date of hearing.

The scheme should give the details of the funds that are required to set up such courts.

The Bench said the Supreme Court would directly interact with the State governments on issues
like the appointment of judicial officers, public prosecutors, court staff and other requirements of
manpower and infrastructure for the special courts.
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State capacity freed is state capacity built

Lately, there has been renewed interest in India’s lack of state capacity. One hardly need explain
the dysfunction arising from this problem to the average Indian citizen. It is as pervasive and
embedded as any other social, cultural or economic facet of Indian life. Yet, we continue to chug
along and sometimes even manage to surprise ourselves—conducting free and fair elections for
hundreds of millions of voters, or providing unique biometric identification to close to a billion
people. So, it is not a complete failure. 

Lant Pritchett famously labelled India a flailing state—one where “the head, that is the elite
institutions at the national (and in some states) level remain sound and functional but that this
head is no longer reliably connected via nerves and sinews to its own limbs.” 

Pritchett’s diagnosis of the Indian malady has been interpreted by many scholars as a problem of
institutional manpower and institutional design. There is a new revival of discussions on state
capacity to execute plans, and a new focus on redesigning and staffing public institutions. An
excellent iteration of this problem with some solutions is in Rethinking Public Institutions In India,
co-edited by Devesh Kapur, Pratap Bhanu Mehta and Milan Vaishnav.

This problem of state capacity has an element of truth and urgency. Almost all of India’s
governance problems can find links to the lack of manpower in state services. India has only 12-15
judges per million compared to the US’ 110 per million. The immediate goal is to reach the law
commission’s 50-judges-per-million recommendation. Similarly, India has about 129 policemen per
100,000 citizens—only Uganda fares worse. In order to meet the UN recommended ratio, India is
short of half-a-million policemen. The situation for judges and the police also holds true for
firemen, traffic police, garbage collectors, inspectors, engineers, bureaucrats, and so on.

This crisis in state capacity cannot be solved anytime soon. Though India’s population, especially
the youth, should be in line for these jobs, there are two major problems. First is the old problem of
state budgets. India has a very small tax base, with a minuscule fraction of its citizens paying
income tax. There needs to be a reduction in government spending in other areas and an increase
in revenue to support the much needed manpower. Second, the Indian workforce is not skilled
enough to be recruited for these jobs. Though a million new workers join the workforce each
month, it is still difficult to find half-a-million skilled enough to be recruited for the police force or the
fire service. Matters are far worse in the case of judges, engineers and regulators. 

Improving state capacity, while an obvious need, will not happen quickly. So, what can be done?

An alternative interpretation of Pritchett’s famous diagnosis is that with flailing limbs, perhaps the
head can issue fewer commands, and engage in fewer actions. Essentially, both streamlining and
shrinking the ambit of the regulatory state to a size that can actually be effectively enforced. The
size of the Indian state in terms of its manpower may be small, but its size in terms of regulation is
gigantic, and most of this regulation is either unenforced, or selectively and perniciously enforced.

An example, discussed a few months ago in these pages, is of the archaic posts of salt
commissioner and his four deputies, who oftentimes pose problems for businesses, but do not
collect enough cess to even cover the wage bill of the organization.

Somasekhar Sundaresan has critiqued the frequent tendency of statutes to criminalize actions
without giving any thought to the capacity of the criminal justice system to handle the enforcement
of rules. For instance, a cheque bouncing due to insufficient funds is a criminal offence in India. It
is unclear why a contractual matter that can be resolved between two parties should impose on
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the already strained police, prisons and magistrates by criminalizing the offence. 

Similarly, the Telegraph Wires (Unlawful Possession) Act, 1950 makes it a criminal offence for
anyone to possess a 2.43mm- to 3.52mm-diameter copper wire. One can scarcely fathom any
circumstance where this provision was actually required and now it is particularly unnecessary
given that the telegraph service was permanently closed in July 2013. A joint report by the Centre
for Civil Society, in collaboration with the National Institute of Public Finance and Policy (NIPFP)
and Vidhi Legal Centre, has recommended the repeal of a hundred other such laws. 

Repealing obsolete laws is both obvious and relatively easy, and will free up some state capacity.
The government has taken small steps in this direction. But the bigger gains will come from
structural reform to streamline the regulatory process. 

Labour regulation is a particularly messy and entangled regulatory system. Currently, there are 44
labour-related statutes enacted by the Central government dealing with welfare, wages,
occupational safety and health, social security, and industrial relations. States have their own
statutes as well as amendments attached to Central statutes. The result is a system of overlapping
and inconsistent rules, making it impossible for most businesses to know, let alone follow, all these
laws. There is an opportunity to reduce the burden on the state by streamlining the current labour
law system. Service law and tax codes are also obvious areas for reform. A rupee saved is a
rupee earned, and state capacity freed is state capacity built. 

Shruti Rajagopalan is an assistant professor of economics at Purchase College, State University
of New York, and a fellow at the Classical Liberal Institute, New York University School of Law.
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the PRS Blog » The Anti-Defection Law Explained

On Monday, December 4, the Chairman of Rajya Sabha disqualified two Members of Parliament
(MPs) from the House under the Tenth Schedule of the Constitution (better known as the anti-
defection law) for having defected from their party.[1] These members were elected on a Janata
Dal (United) ticket.  The Madras High Court is also hearing petitions filed by 18 MLAs who were
disqualified by the Speaker of the Tamil Nadu Assembly in September 2017 under the anti-
defection law.  Allegations of legislators defecting in violation of the law have been made in
several other states including Andhra Pradesh, Arunachal Pradesh, Goa, Manipur, Nagaland,
Telangana and Uttarakhand in recent years.[2]  In this context, we explain the anti-defection law.

What is the anti-defection law?

Aaya Ram Gaya Ram was a phrase that became popular in Indian politics after a Haryana MLA
Gaya Lal changed his party thrice within the same day in 1967.  The anti-defection law sought to
prevent such political defections which may be due to reward of office or other similar
considerations.[3]

The Tenth Schedule was inserted in the Constitution in 1985. It lays down the process by which
legislators may be disqualified on grounds of defection by the Presiding Officer of a legislature
based on a petition by any other member of the House. A legislator is deemed to have defected if
he either voluntarily gives up the membership of his party or disobeys the directives of the party
leadership on a vote. This implies that a legislator defying (abstaining or voting against) the party
whip on any issue can lose his membership of the House.  The law applies to both Parliament and
state assemblies.

Are there any exceptions under the law?

Yes, legislators may change their party without the risk of disqualification in certain circumstances.
The law allows a party to merge with or into another party provided that at least two-thirds of its
legislators are in favour of the merger. In such a scenario, neither the members who decide to
merge, nor the ones who stay with the original party will face disqualification.

Various expert committees have recommended that rather than the Presiding Officer, the decision
to disqualify a member should be made by the President (in case of MPs) or the Governor (in case
of MLAs) on the advice of the Election Commission.[4] This would be similar to the process
followed for disqualification in case the person holds an office of profit (i.e. the person holds an
office under the central or state government which carries a remuneration, and has not been
excluded in a list made by the legislature).

How has the law been interpreted by the Courts while deciding on related matters?

The Supreme Court has interpreted different provisions of the law.  We discuss some of these
below.

The phrase ‘Voluntarily gives up his membership’ has a wider connotation than resignation

The law provides for a member to be disqualified if he ‘voluntarily gives up his membership’.
However, the Supreme Court has interpreted that in the absence of a formal resignation by the
member, the giving up of membership can be inferred by his conduct.[5] In other judgments,
members who have publicly expressed opposition to their party or support for another party were
deemed to have resigned.[6]
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In the case of the two JD(U) MPs who were disqualified from Rajya Sabha on Monday, they were
deemed to have ‘voluntarily given up their membership’ by engaging in anti-party activities which
included criticizing the party on public forums on multiple occasions, and attending rallies
organised by opposition parties in Bihar.[7]

Decision of the Presiding Officer is subject to judicial review 

The law initially stated that the decision of the Presiding Officer is not subject to judicial review.
This condition was struck down by the Supreme Court in 1992, thereby allowing appeals against
the Presiding Officer’s decision in the High Court and Supreme Court.[8] However, it held that
there may not be any judicial intervention until the Presiding Officer gives his order.

In 2015, the Hyderabad High Court, refused to intervene after hearing a petition which alleged that
there had been delay by the Telangana Assembly Speaker in acting against a member under the
anti-defection law.[9]

Is there a time limit within which the Presiding Officer has to decide?

The law does not specify a time-period for the Presiding Officer to decide on a disqualification
plea. Given that courts can intervene only after the Presiding Officer has decided on the matter,
the petitioner seeking disqualification has no option but to wait for this decision to be made.

There have been several cases where the Courts have expressed concern about the unnecessary
delay in deciding such petitions.[10] In some cases this delay in decision making has resulted in
members, who have defected from their parties, continuing to be members of the House. There
have also been instances where opposition members have been appointed ministers in the
government while still retaining the membership of their original parties in the legislature.[11]

In recent years, opposition MLAs in some states, such as Andhra Pradesh and Telangana, have
broken away in small groups gradually to join the ruling party. In some of these cases, more than
2/3rd of the opposition has defected to the ruling party.

In these scenarios, the MLAs were subject to disqualification while defecting to the ruling party in
smaller groups.  However, it is not clear if they will still face disqualification if the Presiding Officer
makes a decision after more than 2/3rd of the opposition has defected to the ruling party. The
Telangana Speaker in March 2016 allowed the merger of the TDP Legislature Party in Telangana
with the ruling TRS, citing that in total, 80% of the TDP MLAs (12 out of 15) had joined the TRS at
the time of taking the decision.[12]

In Andhra Pradesh, legislators of the main opposition party recently boycotted the entire 12-day
assembly session.  This boycott was in protest against the delay of over 18 months in action being
taken against legislators of their party who have allegedly defected to the ruling party.[13] The
Vice President, in his recent order disqualifying two JD(U) members stated that all such petitions
should be decided by the Presiding Officers within a period of around three months.

Does the anti-defection law affect the ability of legislators to make decisions?

The anti-defection law seeks to provide a stable government by ensuring the legislators do not
switch sides. However, this law also restricts a legislator from voting in line with his conscience,
judgement and interests of his electorate. Such a situation impedes the oversight function of the
legislature over the government, by ensuring that members vote based on the decisions taken by
the party leadership, and not what their constituents would like them to vote for.
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Political parties issue a direction to MPs on how to vote on most issues, irrespective of the nature
of the issue. Several experts have suggested that the law should be valid only for those votes that
determine the stability of the government (passage of the annual budget or no-confidence
motions).[14]

————————————————————
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Eliminate torture: the need for a law to prevent custodial cruelty

Enacting a law prohibiting torture is both a moral imperative and a pragmatic necessity. The Union
government has informed the Supreme Court that it is seriously considering the 273rd Report of
the Law Commission, which has recommended that India ratify the United Nations Convention
against Torture and pass a law to prevent torture and punish its perpetrators. A few months ago,
the court had sought the Centre’s response to a petition filed in public interest by former Union
Law Minister Ashwani Kumar, who complained about the delay in India ratifying the UN
Convention, which it had signed in 1997. The petition had also favoured a standalone legislation to
prohibit torture. The court disposed of the matter without any direction after being informed that the
matter was under serious consideration. The Centre should now act on its own with a sense of
urgency. There can be no reason to further delay legislative measures to eliminate all forms of
torture and other cruel, inhuman and degrading forms of treatment. At an earlier hearing, the court
had itself highlighted why a standalone law is needed. India has made many requests for
extradition of offenders from other countries, and the absence of an anti-torture law may prevent
these countries from acceding to India’s requests. Earlier this month, extradition courts in the
United Kingdom refused to send two persons to India to face trial, one of them on the ground that
there was “no effective system of protection from torture in the receiving state”. Conditions in
India’s prisons, especially the chronic problem of over-crowding, are a reason for the country’s
extradition requests failing.

Few would disagree that ratifying the UN Convention and following it up with a domestic law
against torture will not only be in the national interest but also have positive implications for the
protection of human rights. Custodial violence continues to be prevalent in the country. The recent
example of a bus conductor being forced to confess to murdering a schoolchild is a pointer to the
use of torture as an investigative tool among policemen. The Prevention of Torture Bill was passed
by the Lok Sabha in 2010 to address the problem, but it lapsed after it was referred to a Select
Committee in the Rajya Sabha. The Law Commission, to which the question was referred in July
this year, produced a report within three months. It also submitted a draft Bill for the government’s
consideration. The government should accept the recommendations without delay as it not only
provides a penal framework for punishing public servants who inflict torture, but also lays down
that just compensation be paid to victims.

Receive the best of The Hindu delivered to your inbox everyday!

Please enter a valid email address.

Revving up infrastructure spending is necessary, but not sufficient

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

www.thehindu.com 2017-12-17

A neutral Internet

The struggle to keep the Internet freely accessible to all got a welcome shot in the arm on
Tuesday. The Telecom Regulatory Authority of India (TRAI) finally came out with clear guidelines
in favour of Net neutrality that are consistent with its earlier stand on Facebook’s Free Basics
proposal. After consultation papers issued in May 2016 and this January, the regulator reiterated
that there cannot be discriminatory treatment of websites on the Internet by service providers. In
particular, TRAI warned providers against the practice of blocking certain websites and tinkering
with content speeds. This, in a nutshell, means that service providers such as telecom companies
cannot stand in the way of a consumer’s access to content that would otherwise be provided to
her without any undue hindrance. They cannot, for instance, charge consumers for access to
certain content, or receive payment from websites promising greater promotion of their product
over the rest. Quite notably, TRAI’s decision comes in the wake of international focus on the U.S.
Federal Communications Commission’s decision to scrap regulations on service providers
imposed during the Obama administration. While batting for the right to an open Internet, however,
TRAI has been careful to allow some exceptions that allow companies to discriminate between
content if it helps them regulate the flow of traffic or offer “specialised services”.

While TRAI’s new guidelines will help the cause of building the Internet as a public platform with
open access to all, the concerns of service providers should not be dismissed altogether. The
Internet has spread all over the world, so widely that many believe it is now an essential good. But
the infrastructure that serves as the backbone of the Internet has not come without huge
investments by private service providers. So any regulation that severely restricts the ability of
companies to earn sufficient returns on investment will only come at the cost of the welfare of the
public. In this connection, TRAI has been open to adopting a nuanced view that differentiates
between various forms of content instead of imposing a blanket ban on all forms of price
differentiation. The new policy, for instance, will still allow companies to justify the costs incurred in
providing niche content to consumers. At the same time, TRAI’s measured response is likely to
effectively address the problem of anti-competitive practices adopted by certain providers.
Interestingly, it has left it, with important caveats, to the government to decide on services that
count as “specialised” and deserve exceptional treatment by regulators. To this end, a proper
mechanism needs to be instituted to make sure that the exceptions are not used as loopholes by
the big Internet players. Policymakers will also need to think hard about creating an appropriate
legal framework to prevent the capture of regulation by special interests.
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The road to an open Internet

Telecom policy rarely captures the popular imagination. While many may have immediate
concerns on the nuisance of unsolicited telemarketing, worries of over-billing or even allegations of
corruption in the reward of licences, they rarely take an active interest and become stakeholders in
the development of a regulation.

Debates around network neutrality have breached this barrier. The willing embrace of Net
neutrality by many, including the Telecom Regulatory Authority of India (TRAI), is not only a
function of mass rhetoric and intelligent campaigning but of the concept of Net neutrality itself
taking forward values of Indian constitutionalism.

Freeing it up

Put simply, Net neutrality creates rules of the road for a free and open Internet. It requires that
barriers should not be created by telecom and Internet service providers for user choice by limiting
their power to discriminate between content providers and different classes of content. Through
binding rules and regulations, the power of access providers to selectively price or create technical
imbalances is corrected. Such an argument immediately appeals to our sense of fairness, for it
based on maintaining a level of equality in the use of a common resource. This finds express
acknowledgement in the precedent of the Supreme Court where it has stated that the power to
license spectrum and telegraphs is held by the government as a trustee of public interest.

In one of the more recent judgments which arose from a presidential reference on the allocation of
natural resources, the Supreme Court observed that, “as natural resources are public goods, the
doctrine of equality, which emerges from concepts of justice and fairness, must guide the state in
determining the actual mechanism for distribution of material resources.”

Taking this forward, TRAI in its recommendations on Net neutrality has suggested amendments to
the various classes of telecom and Internet licences to have an express recognition of a non-
discriminatory principle for Internet content. Such recommendations set a broad rule with tailored
exceptions that are conditioned on touchstones of reasonableness.

Beyond equality and reasonableness, which may seem evocative though fuzzy principles, a more
tangible appreciation of Net neutrality is immediately felt on our liberty. The Internet today affords
millions of Indians with an immediate audience without the traditional costs of distribution.
Tinkering with its character, or carving it up in slices as would happen in the absence of Net
neutrality, would fragment its community and the diversity of choice offered by it. This would
impact both the right to speak and the ability to receive knowledge, hence impacting our right to
freedom of speech and expression.

Again, such realisation is found in the Differential Pricing Regulation issued on February 8, 2016,
which prevented telecom companies from pricing access to Internet websites and content
differently. In the explanatory memorandum to this regulation, TRAI states, “As observed by the
Supreme Court, in the Secretary, Ministry of Information and Broadcasting v. Cricket Association
of Bengal, (1995) 2 SCC 161, para 201(3)(b) allowing citizens the benefit of plurality of views and
a range of opinions on all public issues is an essential component of the right to free speech. This
includes the right to express oneself as well as the right to receive information as observed by the
Supreme Court in the Indian Express Newspapers (Bombay) Pvt. Ltd. v. Union of India, (1985) 1
SCC 641 case.”

Constitutional guarantees
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The concepts of equality, reasonableness and liberty which underpin the social contract which
gives rise to the Indian Constitution are not mere black letters of the law. They are more than mere
limitations on state power in favour of individuals. By themselves, they are at their very best when
they are put into motion by positive actions by regulators and governments. To achieve these
objectives, there is a necessity to popularise the constitutional doctrine in ways and methods
which seem immediate and cater to the daily problems of the modern world. The debates around
Net neutrality in India have shown how a stand-up comedy video can spark a spontaneous
campaign, spur more than a million people to send e-mails to a telecom regulation consultation
when the stakes are clearly explained and there is a broad coalition of civil society voices.

The Net neutrality campaign has not been without criticism and growing public disappointment.
While such sentiments may arise from legitimate concerns, they are disproportionate to the
greater benefit of raising public debate. To restrict any public policy measure, especially
something as important as Net neutrality, to a restricted group of experts without a chance of
public engagement betrays elitism. Further, the repeated rounds of public consultation which have
brought on some amount of fatigue are due to the inherent complexity of the regulatory exercise.
This also provides us a lesson that the enjoyment of Net neutrality will require constant, hard work
— no victories are permanent. But for a moment we can pause to celebrate how TRAI’s
recommendations on Net neutrality provide hope that modern technologies can refresh
constitutional doctrine and also deepen participatory democracy.

Apar Gupta, a Delhi-based lawyer, was one of the members of Save the Internet
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Govt. plans to dispose of enemy properties soon

Properties belonging to people who had left for countries like Pakistan after Partition and which
are free from any legal tangle will soon be disposed of with Home Minister Rajnath Singh giving
his nod to the proposal, the Home Ministry said.

The issue was discussed threadbare at a high-level meeting chaired by the Home Minister here on
Monday.

The Minister directed that considering the importance of the new provisions in the Enemy Property
Act, 2017, which was amended recently to include disposal/transfer of enemy properties, the rules
may be notified expeditiously.
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Speedy, decisive: on trial courts awarding death penalty

Two crimes ended in death sentences for the principal perpetrators last week — one emblematic
in the way it sought to uphold caste pride and the other an abominable instance of sexual violence
against women. The High Courts of Madras and Kerala would decide later whether to confirm the
death penalty, but the trial courts have sent out a significant message that one need not always be
cynical about the country’s criminal justice system; that there are times when it responds well, and
responds quickly, to the cry for justice. In these cases, one involved the murder of Shankar, a
Dalit youth, for marrying Kausalya, who is from an intermediate caste, and incurring her family’s
wrath. The other related to the rape and murder of a Dalit law student by a migrant worker. Both
crimes took place in the first half of 2016. For Indian courts to render a final verdict within two
years is unusual, therefore probably deserving of praise. That the Sessions Court in Tirupur and
the one in Ernakulam both imposed the maximum punishment speaks of a commitment to
rendering justice. This is a noteworthy and welcome departure from the uninspiring record of tardy
trials and perfunctory orders. The Tirupur trial will be remembered for Ms. Kausalya’s courageous
deposition, as an eyewitness and the survivor of a murderous attack, and as one with an intimate
knowledge of her family’s antipathy towards her slain husband. That she testified against her
parents as well as the dangerous gangsters hired by her father to commit the crime is a
commentary on her fortitude.

It is perhaps a sign of the times that both State governments bestowed considerable attention on
securing justice in these cases, getting the investigation supervised at a high level and appointing
special prosecutors. Given the public outcry over the two crimes, any other course would have
been unacceptable. In recent years, quick trials and condign punishment have become the order
of the day. Besides the ‘Nirbhaya’ gangrape and murder in Delhi, the Shakti Mills gang rape
case in Mumbai and the rape of a passenger by a Delhi taxi driver are significant instances.
However, it is odd and discomfiting that all such cases end in condemning the convicts to death.
Trial courts appear to be under pressure to be seen as ruthless and unwavering, resulting in their
reflexively awarding the death penalty. In these two latest cases, the superior courts may well
reduce the sentences on a balance of mitigating and aggravating circumstances. But one cannot
ignore the core message that efficient investigation and speedy trials help foster trust in the justice
system.
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LS passes Bill repealing 245 old laws

The Lok Sabha passed two Bills on Tuesday repealing 245 obsolete and archaic laws including
the 1911 Prevention of Seditious Meeting Act.

Calling it a progressive move of the Modi government, Law Minister Ravi Shankar Prasad said
many of them were “unfortunate part of the colonial legacy”.

The Minister said over 1,800 such laws had been abolished since the Modi government came to
power.

Parliament had repealed 1,029 laws in 1950. Such an exercise was undertaken even during the
Vajpayee government, he said. Some of the repealed laws were the Calcutta Pilots Act of 1859
and the Dramatic Performance Act 1876.
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Parliament gives nod to IIM Bill

Parliament on Tuesday unanimously passed a Bill to grant the Indian Institutes of Management
the power to grant degrees instead of post-graduate diplomas.

The Bill also allows students to acquire doctoral degrees from the IIMs.

The Bill, passed by the Lok Sabha earlier, was passed by the Rajya Sabha on Tuesday.

Doctoral degrees

Earlier, fellowships of the IIMs were not regarded as Ph.D.s, which led students to complete their
diplomas and go abroad if they wanted to earn a doctoral degree.

The hope is that the passage of this Bill will pave the way for more research at these prestigious
instit- utions.

The Bill also confers on the 20 IIMs the status of institutions of national importance, granting them
greater functional autonomy by restricting the role of the government in them.

Till now, the Centre had a role in the appointment of the chairpersons and directors to their Boards
and also fixing the pay of the directors.

As per the IIM Bill, 2017, a Board of Governors will appoint the Director of each IIM.

A search-cum-selection-committee will recommend the names. And the director will be eligible for
variable pay as determined by the Board.
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Privacy in cyberspace

When the government set up the committee on Data Protection in India, led by Justice B.N.
Srikrishna, it said that the objective “is to ensure growth of the digital economy while keeping
personal data of citizens secure and protected”. The Committee has recently released its
provisional views on the formulation of a data protection framework and invited public comments.
The Committee does a commendable job on a number of counts. It has covered a wide range of
issues pertaining to data protection and privacy. While it has looked at the issues from the prism of
what is relevant in India, it has also brought in perspectives from other countries. But there are
some important ways in which the Committee can strengthen its final report.

First, it would be useful to anchor the report in some core principles. The Committee must lay out
the normative framework which we, as a nation, must aspire to with respect to data protection.
Technology will evolve rapidly and the law will need to keep pace with changes. But the overall
vision of empowering the individual should be at the heart of all legislation.

Second, it would be important for the Committee to state that privacy is not just a right or a moral
obligation, but it has value to the economy. It enhances trust and increases voluntary participation
in the digital economy. In some places, the report appears to imply that while the ideal is
important, practical considerations demand that we settle for less. While the question of balance is
an important one, that should not be seen as a licence to be lenient to privacy-violating data
practices.

There is a fundamental link between privacy and innovation. No one will innovate in a surveillance-
oriented environment or in a place where an individual’s personal information is compromised. The
ultimate control of data must reside with the individuals who generate it; they should be enabled to
use, restrict or monetise it as they wish. Therefore, laws should enable the right kind of innovation
— one that is user-centric and privacy-protecting. The medium to long-term challenges of building
a data protection framework in any other diluted way will be very difficult to handle — for the
individual, the entrepreneur and the government.

Third, while the Committee has proposed the creation of a strong Data Protection Authority (DPA),
there are some aspects that can make such an agency effective. Some of the recommendations,
such as applying the law to both government and private data collectors, fines against violators
and direct compensation to complainants, are progressive. But for the DPA to be effective, it must
have the authority to impose penalties. The Right to Information Act, which grants such an
authority to the information commissions, is a good example to learn from.

The report points out several practical constraints in the implementation of many of the rights it
envisages — the challenges arising from the different ways data is currently stored, the burden of
meeting privacy rights, the need for exemptions, etc. For this law to be successful, recognising
and addressing these constraints is important.

This brings up the need for allowing a time period for data controllers to fully comply with the new
law. In the case of the RTI Act, there was a period of 120 days for government departments to
comply. The EU’s General Data Protection Regulation gives data controllers two years to prepare
themselves to comply with the new regulation. The nature of personal data is such that once it is
out in the public domain, it is nearly impossible to put the genie back in the bottle. This calls for
getting data controllers to abide by higher standards of data protection, even if it means having a
moratorium period that allows them to prepare themselves for such standards. In the long run, the
costs of such compliance will be far lower than the potential damage that lenient exemptions to
data controllers can cause.
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Increasingly, India is being seen as a pioneer in digital technologies. This rapid pace of
transformation has raised larger questions around inclusion, data protection and privacy. The
signalling value of a strong data protection law in India would be significant and will allow the
country to lead by example. We need to think about the principles we adopt — from narrowly
tailored exemptions to strong independent enforcement. Ultimately, this law will shape how secure
individuals feel while engaging in the digital world, and the kind of innovation we will see in
decades to come.
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The Right of Children to Free and Compulsory Education (Second Amendment) Bill, 2017
HRD / Labour / Health

The Right of Children to Free
and Compulsory Education
(Second Amendment) Bill, 2017
Highlights of the Bill

The Right to Education Act, 2009 prohibits detention of children
till they complete elementary education i.e., class 8.  The Bill
amends this provision to state that a regular examination will be
held in class 5 and class 8 at the end of every academic year.  If
a child fails the exam, he will be given additional instruction, and
take a re-examination.

●

If he fails in the re-examination, the relevant central or state
government may decide to allow schools to detain the child. 

●

Key Issues and Analysis

There are differing views on whether children should be detained
for failing examinations in elementary school.  Some argue that
automatic promotion reduces incentive for children to learn and
for teachers to teach.  Others argue that detaining a child leads
to drop outs and does not focus on the systemic factors that
affect learning such as quality of teachers, schools, and
assessment. 

●

Provisions of the Bill regarding assessment and detention are at
variance with what most states have demanded.  In this context,
the question is whether these decisions should be taken by
Parliament or left to state legislatures.

●

It is unclear as to who will conduct the examination (which may
lead to detention): centre, state, or the school. 

●

 

Current Status: Pending
Ministry: Human Resource
Development

Stage Date
Introduction Aug 11,

2017
Com. Ref. Aug 22,

2017
Com. Rep. Extension

upto Feb 21,
2018

Lok Sabha Introduced
Rajya Sabha

Relevant Links

  PRS Legislative
Brief  (610 KB)

  PRS Bill Summary  (556
KB)

      (766 KB)

  Bill Text  (21 KB)

     (127 KB)
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The Public Premises (Eviction of Unauthorised Occupants) Amendment Bill, 2017
Transport / Tourism / Urban development

The Public Premises (Eviction
of Unauthorised Occupants)
Amendment Bill, 2017

The Public Premises (Eviction of Unauthorised Occupants)
Amendment Bill, 2017 was introduced by the Minister of Housing
and Urban Affairs, Mr. Narendra Singh Tomar, in Lok Sabha on
July 31, 2017.  The Bill amends the Public Premises (Eviction of
Unauthorised Occupants) Act, 1971.  The Act provides for the
eviction of unauthorised occupants from public premises in
certain cases. 

●

Residential accommodation:  The Bill defines ‘residential
accommodation occupation’ as the occupation of public premises
by a person on the grant of a license for such occupation.  The
license must be given for a fixed tenure, or for the period the
person holds office.  Further, the occupation must be allowed
under the rules made by the central, state or union territory
government, or a statutory authority (such as Parliament
Secretariat, or a central government company, or premises
belonging to a state government). 

●

Notice for eviction:  The Bill adds a provision laying down the
procedure for eviction from residential accommodation.  It
requires an estate officer (an officer of the central government) to
issue a written notice to a person if he is in unauthorised
occupation of a residential accommodation.  The notice will
require the person to show cause of why an eviction order should
not be made against him, within three working days.  The written
notice must be fixed to a conspicuous part of the
accommodation. 

●

Order of eviction:  After considering the cause shown, and
making any other inquiries, the estate officer will make an order
for eviction.  If the person fails to comply with the order, the
estate officer may evict such person from the residential
accommodation, and take possession of it.  For this purpose, the
estate officer may also use such force as necessary.

●

Payment of damages:  If the person in unauthorised occupation
of the residential accommodation challenges the eviction order in
any court, he will pay damages for every month of such
occupation.  

●

Current Status: Pending
Ministry: Housing and Urban
Affairs

Stage Date
Introduction Jul 31, 2017
Com. Ref.
Com. Rep.
Lok Sabha Introduced
Rajya Sabha

Relevant Links

  PRS Bill Summary  (401
KB)

      (561 KB)

  Bill Text  (21 KB)

     (126 KB)

Related news articles

Bill in LS to make eviction
from govt homes smooth,
time-bound, Hindu, Jul 31,
2017
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Functions of State Governors

The Union Home Minister, Mr. Y.B. Chavan ruled out in the Lok Sabha to-day [December 20, New
Delhi] any amendment of the Constitution to lay down clearly the functions of the Governors of
States, but said that the formulation of certain guide lines was being discussed. Replying to a
number of supplementaries, Mr. Chavan said he had raised the issue of Governors’ functions in
letters to some of the leading constitutional lawyers. The lawyers’ views had been obtained and he
had conveyed these to some of the leaders of political parties. The West Bengal Governor’s action
in dismissing the Ajoy Mukherjee Ministry came up when Mr. Chavan replied to the main question
that the Attorney-General had advised that on summoning the Assembly, the Governor had to act
only on the advice of the Council of Ministers. But this advice was not at all “inconsistent with the
West Bengal Governor’s action,” Mr. Chavan asserted. Repeated attempts by the Opposition to
elicit information from the Home Minister as to how the Centre proposed to deal with the situation
in West Bengal arising out of the ruling of the Speaker of the State Assembly failed. Mr. Chavan
wanted notice when Mr. Indrajit Gupta asked whether the Government had sought the opinion of
the Attorney-General whether powers under Article 356 of the Constitution could be invoked either
to remove a Speaker or have an Assembly suspended without dissolving it in case the Speaker
adjourned the Assembly wrongly. Mr. Gupta wanted to know why the Minister required notice
when “the Government is discussing this question day and night and spending sleepless nights
over it.”

The Gujarat result has held the mirror to both the BJP and the Congress and magnified their
weaknesses
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Cleaning up: on reviewing laws in India

If law-making is a long and tedious process, it appears that unmaking existing laws is an equally
arduous task. How else does one explain the fact that until three years ago, a huge number of
obsolete Acts remained in the law books despite losing their relevance and utility? It has been only
in the last three years that nearly 1,800 obsolete laws have been repealed. In the latest round, 235
outdated Acts and nine pre-Independence Ordinances have been repealed. These pieces of
legislation may have been relevant and necessary at the time they were introduced, but in the
absence of a periodic review they continue to burden the statutory corpus. These laws are archaic
mainly because the social, economic and legal conditions that required their enactment does not
obtain today; they are also not in tune with the progress of democracy since Independence.
Among the Acts repealed are the Prevention of Seditious Meetings Act, 1911, the Bengal
Suppression of Terrorist Outrages (Supplementary) Act, 1932, and the Preventive Detention Act,
1950. The country still has a body of ‘anti-terror’ legislation as well as preventive detention laws.
Although such laws remain in the statute books, these particular enactments are redundant. Other
questionable legal provisions, for example, those on ‘sedition’ or exciting disaffection against the
state, remain; so do ‘adultery’ and ‘sex against the order of nature’. Such obsolete concepts and
notions that underlie law-making also require an overhaul.

In a 2014 interim report, the first of four such reports on obsolete laws, the Law Commission noted
that the panel had been identifying Acts for repeal in many of its reports in the past. Its 96th and
148th Reports recommended a good number of such laws. In 1998, the P.C. Jain Commission
recommended the withdrawal of a large body of legislation, and also noted that as many as 253
Acts identified earlier for withdrawal still remained on the statute book. Nine ordinances issued by
the Governor-General between 1941 and 1946, covering subjects such as war injuries, war
gratuities and collective fines, are being removed from the statute book only now. It is odd, even
amusing, that the Howrah Offences Act, 1857, the Hackney-Carriage Act, 1879, and the Dramatic
Performances Act, 1876, have been in force well into the current century. The problem with not
removing archaic laws is that they could be invoked suddenly against unsuspecting and otherwise
law-abiding citizens. It is a welcome sign for good governance that the present government is
updating and trimming the statute book. Given that legislation is quite a prolific activity, especially
in the State Assemblies, it would be advisable to have a permanent commission to review the
existing body of law and identify those that require repeal as often as possible.
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Will 2018 trigger the peace process in conflict zones?

Here is the first of a series of executive summaries of key conflict, conflict resolution, and human
rights matters in India and South Asia in 2018.

The Maoist rebellion

The Maoists are likely in the middle of a leadership churn, with talk that supremo and general
secretary of the Communist Party of India (Maoist) Muppala Laxman Rao, or Ganapathy, has
anointed a successor. This is Nambala Keshav Rao, or Basava Raju, at 58 ten years younger than
his boss and a seasoned military mind. Basava Raju is head of the party’s central military
commission, the umbrella operational command.

Basava Raju’s influence within the rebel superstructure is undeniable. I would argue that a
transition is actually a perfect time for the government of India to push hard for a peace deal with
Maoists, to claim moral high ground as well as pave the way for genuine peace. For Maoists, this
would also be a time for much introspection about where to take the rebellion at a time of some
vulnerability in addition to the steady depletion of leaders, cadres and territory.

But we will likely see little of peace. As the government steps up deployment of paramilitary troops
and special police personnel in battle zones, in particular the rebel hub of southern Chhattisgarh,
besides parts of Odisha, Maharashtra, Madhya Pradesh, Jharkhand and Bihar, things may get
more vicious. The Central Reserve Police Force is deploying its so-called Bastariya Battalion, an
all-tribal troop, to crack the Maoists’ hold in this largely tribal area. The Maoists are planning a
similar response. The result will likely be a burst of mayhem with non-combatant tribals caught in
the middle—in a replay of the vicious, horrific Salwa Judum encounters from 2005 on. And the
Maoists will continue to watch, and wait for an opportunity for massed attacks on government
troops. This is no endgame.

North-East India

The Naga peace process is now well into its third year, after a “framework agreement” was signed
with much fanfare between the government of India and the National Socialist Council of Nagalim
or NSCN’s Isak-Muivah faction in August 2015. That was the easy part. Things have moved ahead
as well as got messier since. The fact is that, despite pressure to effect a permanent settlement of
the Naga conflict by this Christmas or before Nagaland’s assembly elections in March
2018—pressure brought on by the ruling alliance in which the Bharatiya Janata Party is a
partner—settlement won’t be easy.

NSCN (I-M) is the largest rebel group, but not the only rebel group. NSCN’s Khaplang faction
broke away from a ceasefire in early 2015, and has since led or supported several attacks across
Nagaland, Manipur and Arunachal Pradesh against India’s army and paramilitaries. It is clear
peace cannot come without this Myanmar-based faction being convinced to join peace talks or, at
least, being held to standstill on the Indian side of the border. This is at best a thorny matter, and
not only because I-M and Khaplang factions are sworn enemies. The government will try its best
to get the Khaplang faction on board one way or another, in a similar manner to which it has
opened a peace front with six smaller Naga rebel groups.

While citizens have in general lauded the efforts, complicated matters remain. A key one is formal
integration and rehabilitation of leaders and cadres into Naga society. For one thing, some among
I-M leadership feel they may be better off in a ceasefire that permits them to retain arms, a de-
facto parallel administration, and the power to extort in the name of Naga nationalism. For another,
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there is consternation in Manipur, Assam and Arunachal, which have contiguous Naga
homelands, that a deal which offers leadership positions for key rebel leaders, recognition of Naga
homelands in a composite political framework, perhaps even an additional flag, would effectively
mean ceding the states’ territory. This is an explosive concern, and one that can only be
addressed now and later with massive compensatory development of infrastructure and
employment, and ensuring a total curbing of the military capability of Naga rebels—in ceasefire or
not.

The outlook for 2018? Dragging on of the peace process. Explosion on account of a knee-jerk
peace deal. Chaos within rebel ranks, which leads to further confusion—and a worse-case
scenario of anti-talks factions breaking away from I-M. It’s not pretty; and a status quo to continue
to prepare the ground for all-round acceptance may be the only game-saver and face-saver in this
vexing exercise.

Sudeep Chakravarti’s books include Clear.Hold.Build: Hard Lessons of Business and Human
Rights in India, Red Sun: Travels in Naxalite Country and Highway 39: Journeys through a
Fractured Land. This column, which focuses on conflict situations and the convergence of
businesses and human rights, runs on Thursdays.

Respond to this column at rootcause@livemint.com
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Overseas votes

The Representation of the People (Amendment) Bill of 2017, introduced by the government
during the winter session of Parliament, proposes to allow non-resident Indians (NRIs) to emerge
as a decisive force in the country’s electoral politics on their own terms. The amendment paves
the way to remove an “unreasonable restriction” posed by Section 20A of the Representation of
the People Act, which requires overseas electors to be physically present in their electoral
constituencies to cast their votes.

The effort to empower NRI voters began with two PILs filed by V.P. Shamsheer, a U.A.E.-based
doctor, and Nagender Chindam, chairman of Pravasi Bharat in London, in the Supreme Court.

The Election Commission prepared a report titled ‘Exploring Feasibility of Alternative Options for
Voting by Overseas Electors’ and presented it in the apex court. The EC said NRI voters could be
empowered better if the law was amended.

In the statement of objects and reasons for the 2017 Amendment Bill, the government explains
that the original Representation of the People Act was enacted as an all-encompassing law for the
conduct of elections, delimitation of constituencies, allocation of seats in Parliament and State
Legislatures, corrupt electoral practices, and so on.

Section 20A of the Act provides for registration and inclusion of overseas electors in the electoral
rolls. The Registration of Electors Rules, 1960 provide for overseas electors to register themselves
in the electoral rolls of their respective constituencies on the basis of self-attested copies of their
passport and valid visa, and exercise their franchise in person on production of the original
passport at the time of voting at the specified polling booth.

Thus, the rules demand for the physical presence of overseas electors in their respective polling
stations in India on the day of polling. “This causes hardship to the overseas electors,” the
statement said. This amendment proposes facilitating an external mode of voting, that is, voting by
proxy, whereby such electors can exercise their franchise from their places of residence abroad.

If the Bill is passed, overseas voters can appoint a proxy to cast their votes on their behalf, subject
to certain conditions to be laid down in the Conduct of Election Rules, 1961.

“This would considerably mitigate the difficulties presently faced by overseas electors in exercising
their franchise,” the statement in the Bill reasoned.

Receive the best of The Hindu delivered to your inbox everyday!

Please enter a valid email address.

The Gujarat result has held the mirror to both the BJP and the Congress and magnified their
weaknesses
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No plan to take away J&K’s special status, says Centre

It’s status quo:Protests erupted in the Valley recently over alleged plans to take away the special
status.NISSAR AHMAD  

The Union government informed Rajya Sabha on Wednesday that there was no proposal as of
now for the abolition of Articles 35A and 370, which give special status to Jammu and Kashmir.

The reply came in response to a question posed by Akali Dal member Sukhdev Singh Dhindsa.

“No proposal regarding abolition of Article 35A and Article 370 in respect of Jammu and Kashmir is
at present under the consideration of the government,” Union Minister of State for Home Hansraj
Ahir said in reply to a written question.

Abrogation of Article 370, which gives autonomous status to Jammu and Kashmir, continues to be
part of the core ideology of the ruling BJP, but the party maintains that it does not have enough
numbers in Parliament to do away with it.

In the case of Section 35A, a writ petition was filed in the Supreme Court by a non-governmental
organisation seeking its abrogation.

The PIL petition said the Jammu and Kashmir government, under the guise of Articles 35A and
370, was discriminating against non-residents who are debarred from buying property, getting a
government job or voting in the local elections in Kashmir.

Article 35A was added to the Constitution by a presidential order in 1954 and it empowers the
State legislature to define the State’s “permanent residents” and their special rights and privileges.
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The Payment of Gratuity (Amendment) Bill, 2017

HRD / Labour / Health

The Payment of Gratuity
(Amendment) Bill, 2017

The Payment of Gratuity (Amendment) Bill, 2017 was introduced
in Lok Sabha by the Minister for Labour and Employment, Mr.
Santosh Kumar Gangwar on December 18, 2017.  The Bill seeks
to amend the Payment of Gratuity Act, 1972. 

●

The Payment of Gratuity Act, 1972 allows for the payment of
gratuity to employees in any establishment, factory, mine, oilfield,
plantation, port, railways, company, or shop employing 10 or
more workers.  Employees are paid gratuity if they have provided
at least five years of continuous service at the time of
termination.

●

Under the Act, the maximum period of maternity leave available
to female employees is 12 weeks.  The Bill amends the provision
to specify that the central government may notify the maximum
time period for maternity leave.  Note that the Maternity Benefit
(Amendment) Act, 2017 has enhanced the maximum maternity
leave from 12 weeks to 26 weeks.

●

Under the Act, the maximum amount of gratuity payable to an
employee cannot exceed Rs 10 lakh.  This ceiling may be
notified by the central government.    

●

Current Status: Pending
Ministry: Labour and
Employment

Stage Date
Introduction Dec 18,

2017
Com. Ref.
Com. Rep.
Lok Sabha Introduced
Rajya Sabha

Relevant Links

  PRS Bill Summary  (404
KB)

      (373 KB)

  Bill Text  (30 KB)

Related news articles

Bill to increase maternity
leave period & gratuity limit
tabled in Lok Sabha,
Economic Times, Dec 19,
2017
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The Ancient Monuments and Archaeological Sites and Remains (Amendment) Bill, 2017
Transport / Tourism / Urban development

The Ancient Monuments and
Archaeological Sites and
Remains (Amendment) Bill,
2017

The Ancient Monuments and Archaeological Sites and Remains
(Amendment) Bill, 2017 was introduced in Lok Sabha on July 18,
2017 by the Minister of Tourism and Culture, Dr. Mahesh
Sharma.  The Bill amends the Ancient Monuments and
Archaeological Sites and Remains Act, 1958. 

●

Construction in ‘prohibited areas’: The Act defines a
‘prohibited area’ as an area of 100 meters around a protected
monument or area.  The central government can extend the
prohibited area beyond 100 meters.  The Act does not permit
construction in such prohibited areas, except under certain
conditions.  The Act also prohibits construction in ‘prohibited
areas’ even if it is for public purposes. 

●

The Bill amends this provision to permit construction of public
works in ‘prohibited areas’ for public purposes.

●

Definition of ‘public works’: The Bill introduces a definition for
‘public works’, which includes the construction of any
infrastructure that is financed and carried out by the central
government for public purposes.  This infrastructure must be
necessary for public safety and security and must be based on a
specific instance of danger to public safety.  Also, there should
be no reasonable alternative to carrying out construction in the
prohibited area.

●

Procedure for seeking permission for public works: As per
the Bill, the relevant central government department, that seeks
to carry out construction for public purposes in a prohibited area,
should make an application to the competent authority. 

●

If there is any question related to whether a construction project
qualifies as ‘public works’, it will be referred to the National
Monuments Authority.  This Authority, will make its
recommendations, with written reasons, to the central
government.  The decision of the central government will be
final. 

●

If the decision of the central government differs from that of the
Authority, it should record its reasons in writing. 

●

This decision should be communicated by the competent
authority, to the applicant, within 10 days of receiving it.

●

Impact assessment of proposed public works: The Bill●

Current Status: Pending
Ministry: Tourism and
Culture

Stage Date
Introduction Jul 18, 2017
Com. Ref.
Com. Rep.
Lok Sabha Introduced
Rajya Sabha

Relevant Links

  Bill Text  (122 KB)

     (120 KB)

  PRS Bill Summary  (362
KB)

      (362 KB)

Related news articles

Monumental legislation,
Hindu, Aug 18, 2017
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empowers the National Monuments Authority to consider an
impact assessment of the proposed public works in a prohibited
area, including its (i) archaeological impact; (ii) visual impact; and
(iii) heritage impact. 
The Authority will make a recommendation, for construction of
public works to the central government, only if it is satisfied that
there is no reasonable possibility of moving the construction
outside the prohibited area.

●
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The price of justice

In democracies, elected governments often view a strong and independent judiciary with
suspicion. Pieces of legislation with a significantly populist colouring, but often not quite legal, are
guillotined by the scales of justice. Politicians, regardless of ideology, desire a weak and
submissive judiciary which will not come in the way of fulfilling the promises made before
elections. Often, the judiciary is threatened. In the 1930s, US President F.D. Roosevelt threatened
to pack the country’s Supreme Court with judges who conformed to his ideology. It worked. The
US Supreme Court stopped striking down socially benevolent legislations as ultra vires the
Constitution. But even without resorting to such violent methods, the executive, at all times, tries to
keep the judiciary in check. One such way is to keep the judiciary’s budgetary allocation to a bare
minimum.

For 2017-18, the Union budget allocated a meagre Rs 1,744 crore to the judiciary — about 0.4 per
cent of the total budget. To put this in perspective, each of the 12 companies with the highest non-
performing assets (NPA) have debts at least eight to 10 times more than the judiciary’s budget.
The net worth of Monnet Ispat is Rs -1,602 crore, with a gross debt of Rs 10,333 crore as of March
31, 2017.

It is primarily on account of a parsimonious government that many cases are pending in courts.
Poor manpower and crumbling infrastructure, coupled with a boom in litigation, made the judiciary
underperform. As a result, courts were buried under cases. New laws were enacted by Parliament
without a commensurate increase in judicial officers or courts. For example, dishonour of cheques
was made a criminal offence in 1988. There are an existimated 38 lakh such cases pending before
magistrates across India. This took away manpower from other cases, with a cascading effect on
pendency. There are reportedly about 3.4 crore cases pending across all courts.

Politicians often use statistics to criticise the judiciary; they say it is not doing its work properly and
should improve its efficiency. But what is conveniently omitted are other statistics: As of April
2017, there were 430 posts of judges and additional judges lying vacant in high courts, and 5,000
posts vacant at the district level and lower. When suggestions to fill vacancies are made by the
chief justice, the government’s response is the same: They do not have the money for it. By what
miracle does the executive hope to reduce the pendency of cases without filling vacancies? It
probably doesn’t, since that is the only stick it has to beat an independent judiciary with.

For anyone criticising the judiciary, they have to see only two things: Crumbling infrastructure and
the number of cases dealt with by judges. In the Supreme Court (SC), each judge is tasked with
reading more than 60 cases on a Monday and Friday, that is, at least 120 on two days. On other
days, judges may perhaps have to read fewer cases but hear longer arguments. Unlike a
bureaucrat or politician, whose work is primarily to sanction or implement government policy
through an army of officers, judicial decision-making is a complex, time-consuming process. It
directly affects the rights and livelihoods of persons, which in turn requires hearings on facts, legal
precedent and the arguments of lawyers of both parties.

For 1.7 billion people in India, there are 31 judges in the SC and 1,079 in high courts. Of the latter,
there are never more than 600 judges appointed at any point. Even if the government does not
want to increase the numbers (which it should, and drastically), it ought to fill the vacancies over
which it squabbles with the SC. It should also cut down the number of cases it files in courts, as
the Government of India and state governments file the maximum number of cases. A policy
should be put in place, and officers made accountable for filing of frivolous cases.

It would also be wise for the government to consider that whenever legislation (primarily economic



cr
ac

kIA
S.co

m
crackIAS.com

and criminal) which would result in new kinds of disputes arising is proposed, for example, the
Prevention of Money Laundering Act, additional amounts be provided for setting up of new courts
and appointing officers to deal with such cases. Constituting tribunals headed by retired judges is
not enough, since cases eventually travel to a criminal court, and then to a high court or the
Supreme Court. The government ought to estimate such jumps in the number of cases and
increase the judiciary’s budget proportionally.

There was a reason why courts were constructed on a grand scale. Grand buildings inspire awe,
making people respectful of the place they have come to for justice. Today, the lower courts
(except in Delhi) are worse than bus stands. Even high courts are bursting on account of the lack
of infrastructure. The salary offered to judges at any level is paltry. Yet, judges work assiduously,
without favour or reward, in trying conditions, more than any other branch of the government. It is
time the government loosened its purse strings and gave the judiciary a substantial hike.
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Aadhaar and the right to life

Twice this week, these pages have carried articles emphasizing the importance of trust in a
capitalist society. Noah Smith put it eloquently, writing that when you drive over a bridge, you trust
that the engineer who designed it based it on sound principles. Or, we may add, the materials that
were used were not adulterated. Smith wrote that there are a million ways in which we trust the
unseen expertise of unseen people we have never met. This trust is the bedrock of a functioning
economy. In the fast-emerging, social media-fed “post-facts” world, the biggest casualty is trust.
Even scientists today are not immune from suspicion.

Adding their voice, Mint’s editorial reminded us that with rising inequality there is increasing
suspicion (and hence breakdown of trust) that capitalist progress is rigged in favour of the elites. In
the developed world, the growth rates of national incomes are decent, but median family incomes
have stagnated for decades. The top 1% or 0.1% corner all the gains. The trust in the principle
that “hard work alone gets you to the top” is fast eroding. The election and continuing popularity of
President Donald Trump or outcomes like Brexit are a tip-of-the-iceberg manifestation of the
cracks to the trust edifice.

Trust building in society is a hard, slow and painful process. It is aided by the personal integrity
and credibility of our leaders. Uniform application of the rule of law helps. So does transparency
and accountability in policymaking as well as decisions. Take the case of Aadhaar, India’s
biometric-based unique identity for a billion people. Its genesis probably lies in the oft-quoted
comment of former prime minister Rajiv Gandhi that for every rupee spent by the government on
anti-poverty programmes, only 15 paise reach the intended beneficiary. There was great
exasperation about immense leakages in the public distribution system (PDS), the fuel and
fertilizer subsidy, and various other entitlement schemes. Much of this was due to corruption and a
system susceptible to rigging.

How then do we devise a foolproof system which would deliver with minimum leakages? How to
identify a genuine beneficiary? Enter Nandan Nilekani, one of the founders of the iconic software
services company Infosys Ltd. That company’s motto had always been, not just to be the most
profitable company, but to be the most respected one. In its meteoric rise to becoming one of the
20 most valuable companies in the world in the late 1990s, it also became synonymous with
transparent corporate governance, earning the respect of peers in India and abroad.

So when Nilekani took over the project of providing a unique identity number to every Indian, he
brought with him immense intellect, experience, execution capability, a talented team and, most
importantly, credibility. It is because of the credible people behind the Unique Identification
Authority of India (UIDAI) that it earned trust. The unique 12-digit number allotted by UIDAI, called
Aadhaar, would answer the question “Who am I?” definitively. It would use the latest technology of
scanning biometrics (eyes and fingerprints) and do instant authentication. The World Bank has
called it a revolution and other countries are marvelling at India’s fast-paced implementation of
covering almost a billion people in such a short time.

This is not the place to recount the history and progress of Aadhaar. This is also not the place to
record the glaring legal lacunae that have come to light: that enrolment agencies have very little
liability for wrong registration or errors, or that UIDAI has no legal liability for misuse, fraud,
exclusion or denial of service in case the biometric confirmation fails. There is no recourse to go to
the police or the courts. Aadhaar has expanded hugely in scope and application in the last few
years. More than 50 services and schemes require Aadhaar linkage, without which they can be
denied. This legitimacy will be tested in the courts because of pending public interest litigation.
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However, the biggest cause for alarm is that Aadhaar’s reach is becoming Frankensteinian, as in
the case of a starvation death in Jharkhand. An 11-year-old child died because the family was
consistently denied rations from the fair price shop (PDS) since their ration card was not linked to
Aadhaar. One death is too many. Other starvation deaths linked to biometric failure have also
been reported. It made the nation’s headlines, and the chief minister temporarily suspended the
Aadhaar requirement. In a rural setting, surely villagers know each other, and chances of
masquerading are near zero. If a panchayat member can certify a person’s identity, it is almost
criminal to deny food to the starving because a biometric scanner did not work. The poor and
indigent often lack the gumption to “demand” their rights. They can easily be bullied, after having
already been defeated by hunger. It’s no use saying that there is a manual override for scanner
malfunction. That’s where more mischief and corruption can creep in.

Hence it is imperative that we stop the Aadhaar juggernaut before it infringes on the very right to
life itself. As an aside, we should note that even privacy has been accorded status of “right to life”
by the Supreme Court. Aadhaar’s battle with right to privacy is well known, and is being tested in
the courts. But let’s express alarm and abundant caution about Aadhaar’s eclipse of the very right
to life itself. The darkest moment of the emergency years was the apex court’s assent to the
suspension of right to life. Thankfully, that was remedied by political means through the 44th
amendment to the Constitution. Let Aadhaar not unleash another dark emergency-like phase by
infringing on the right to life.

Ajit Ranade is chief economist at Aditya Birla Group.

Comments are welcome at views@livemint.com
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How India rejects bad patents

 

In 2005, India made some remarkable amendments to the Indian Patents Act of 1970, to keep
medicines affordable in the country. Since then we have faced a significant blowback not just from
the global pharmaceutical industry but also from developed world including from the U.S. and the
European Union.

At the heart of the matter are the strong standards for patents which India introduced to promote
genuine innovation across all fields of technology, in perfect compliance with the World Trade
Organisation (WTO) norms. In contrast, developed countries have weaker standards as a result of
incessant lobbying by corporate behemoths. Twelve years later, we now know what it means:
India rejects bad patents in far greater number than developed countries.

 

The background

The findings of a new study by us which examined all 1,723 pharmaceutical applications rejected
by the Indian Patent Office (IPO) between 2009 and 2016 have been an eye-opener.

Defending India’s patent law

Section 3(d) of the Indian Patents Act, a provision introduced to restrict the patenting of new forms
of known pharmaceutical substances, became the subject of international attention after its use in
rejecting a patent application by Novartis for the anti-cancer drug, Gleevec. We found that
exceptions to patentability in Section 3 of the Act, which includes Section 3(d), were responsible
for 65% of all rejected pharmaceutical patent applications.

Over its short lifetime, Section 3(d) has survived a challenge to its constitutionality before the
Madras High Court, and Novartis’s fight against the rejection of its patent that went to the Supreme
Court. Both courts ruled decisively to uphold the legality of Section 3(d). The United States Trade
Representative has also repeatedly rebuked India for this provision in its Special 301 Report,
despite its perfect compliance with WTO norms. While the world’s attention is still fixed on this
legal experiment that the Indian Parliament introduced into law, there has been a dearth of
information on how the IPO has applied Section 3(d). We found that it filters the bad from the
good, with the lowest possible administrative and financial burden.

Rejected using Section 3(d)

An astonishing 45% of all rejected pharmaceutical patent applications cited Section 3(d) as a
reason for rejection: the applications were identified as mere variants of known compounds that
lacked a demonstrable increase in therapeutic value.

Between 1995 and 2005, prior to our new law, India provided a temporary measure to receive
patent applications for pharmaceutical products at the IPO, called the mailbox system. Though
introduced in 2005, the use of Section 3(d) gradually increased from 2009 when mailbox
applications were examined. The spike coincides with the Supreme Court’s ruling in the Novartis
case, in April 2013. It would appear that this judgment provided legal certainty to Indian patent law
in general, and Section 3(d) in particular, enabling the IPO to weed out trivial innovations.
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At the patent office

In the last decade, we found that the IPO rejected about 95% of all pharmaceutical patent
applications on its own. Only 5% were through the intervention of a third party, such as a pre-grant
opponent. Our basic patentability criteria, that the invention should be new, involve an inventive
step (also known as non-obviousness), and should be capable of industrial application, were the
most frequently used grounds for rejection, followed by the exceptions to patentability grounds in
Section 3.

Section 3(d) invaluably equips the IPO with a yardstick to evaluate applications that are merely
trivial innovations over existing technology. In cases where the invention is a variant of a known
substance, the criterion for patentability is proof of a necessary improvement in its performance for
its designated use, i.e., increased efficacy. In the context of pharmaceuticals, as was the case
involving Novartis, this translates to evidence of an improvement in therapeutic efficacy. In other
words, trivial innovation must result in a far better product in order to qualify for patent protection.

Within the arcane world of patent law, an argument against provisions such as Section 3(d) is that
it is no more than an extension of one of the basic requirements of patentability: non-obviousness.
Certainly, for an application to be deemed non-obvious, it has to establish a technical advance
over what was known before.

But non-obviousness standards are more effectively applied in invalidity proceedings before a
court of law than by officials at the IPO. The advantage that a provision such as Section 3(d)
provides is the ability to question an application at the IPO itself without having to go through
expensive and time-consuming litigation. The high cost of litigation poses significant barriers.
Cases are often settled before reaching a conclusion, in pay-for-delay settlements negotiated by
patent owners, where generic manufacturers are essentially paid to stay off the market. Patent
litigation is expensive, but it is the patient who eventually pays a higher price — by being subject
to exorbitant medicine prices, driven by the unmerited exclusivity that bad patents create.

As a check

Without Section 3(d), the Indian public would have to bear the burden of invalidating a bad patent
through litigation.

India is certainly not alone in facing two connected challenges: constrained government budgets
and urgent public health needs. As Section 3(d) has been efficient in separating the bad patents
from the good in India, it would be a wise move for other developing countries, grappling with
similar challenges, to incorporate similar provisions in their law.

Feroz Ali is the IPR Chair Professor at IIT Madras and Sudarsan Rajagopal is a London-based
patent analyst. They work on a Shuttleworth Foundation project on access to medicines
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The Gujarat result has held the mirror to both the BJP and the Congress and magnified their
weaknesses
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The National Capital Territory of Delhi Laws (Special Provisions) Second (Amendment) Bill, 2017
Transport / Tourism / Urban development

The National Capital Territory of
Delhi Laws (Special Provisions)
Second (Amendment) Bill, 2017

The National Capital Territory of Delhi Laws (Special Provisions)
Second (Amendment) Bill, 2017 was introduced in Lok Sabha by
the Minister of State for Housing and Urban Affairs, Mr. Hardeep
Singh Puri, on December 22, 2017.  The Bill seeks to amend the
National Capital Territory of Delhi Laws (Special Provisions)
Second Act, 2011. 

●

The 2011 Act provides for the following: (i) relocating slum
dwellers and Jhuggi-Jhompri clusters in accordance with the
provisions of the Delhi Shelter Improvement Board Act, 2010 and
the Master Plan for Delhi, 2021; (ii) regulating street vendors in
accordance with the policy for street vendors outlined in the
Master Plan for Delhi, 2021; (iii) regularising unauthorised
colonies, village abadi areas (and their extensions); (iv) creating
a policy for farm houses constructed beyond permissible limits,
and (v) creating a policy or plan for all other areas of the National
Capital Territory of Delhi in keeping with the Master Plan for
Delhi, 2021.

●

The Act sought to achieve this by December 31, 2017.  The Bill
seeks to extend this deadline up to December 31, 2020.

●

The Bill deletes the provisions and references related to the
regulation and protection of street vendors.  Note that
subsequent to the passage of the 2011 Act, the central
government passed the Street Vendors (Protection of Livelihood
and Regulation of Street Vending) Act, 2014 in February 2014. 

●

The Act provides that no action will be taken by any local
authority till December 31, 2017 with respect to: (i)
encroachment or unauthorised development as of January 1,
2006, (ii) unauthorised colonies, village abadi areas that existed
on March 31, 2002 and where construction took place up till
February 8, 2007, and (iii) other areas as of February 8, 2007. 
The Bill extends this deadline to December 31, 2020.

●

Current Status: Pending
Ministry: Housing and Urban
Affairs

Stage Date
Introduction Dec 22,

2017
Com. Ref.
Com. Rep.
Lok Sabha Introduced
Rajya Sabha
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The High Court and the Supreme Court Judges (Salaries and Conditions of Service) Amendment
Bill, 2017
Security / Law / Strategic affairs

The High Court and the
Supreme Court Judges
(Salaries and Conditions of
Service) Amendment Bill, 2017

The High Court and Supreme Court Judges (Salaries and
Conditions of Service) Amendment Bill, 2017 was introduced in
Lok Sabha by the Minister for Law and Justice, Mr. Ravi Shankar
Prasad on December 21, 2017.  The Bill seeks to amend (i) the
High Court Judges (Salaries and Conditions of Service) Act,
1954; and (ii) the Supreme Court Judges (Salaries and
Conditions of Service) Act, 1958.  These Acts regulate the
salaries and conditions of service of the judges of the High
Courts and the Supreme Court.

●

Salary:  The two Acts specify the salaries of judges of the
Supreme Court and High Courts.  The Bill seeks to revise their
salaries with effect from January 1, 2016:

●

Table 1: Salary of judges (per month)

 Designation Present (Rs) Proposed (Rs)
Chief Justice of India 1,00,000 2,80,000
Other Judges of the Supreme Court   90,000 2,50,000

Chief Justice of High Court   90,000 2,50,000

Other Judges of High Court   80,000 2,25,000
Sources: The High Court Judges (Salaries and Conditions of Service) Act, 1954; The Supreme Court
Judges (Salaries and Conditions of Service) Act, 1958; The High Court and Supreme Court Judges
(Salaries and Conditions of Service) Amendment Bill, 2017; PRS.

Allowances:  Under the two Acts, a sumptuary allowance is paid
to judges of the High Court and the Supreme Court to
compensate for expenses incurred on account of entertaining
visitors.  The Bill seeks to revise this allowance with effect from
September 22, 2017.

●

 Table 2: Sumptuary Allowance of judges (per month)
 Designation Present (Rs) Proposed (Rs)

Chief Justice of India 20,000   45,000
Other Judges of the Supreme Court 15,000 34,000
Chief Justice of High Court 15,000 34,000
Other Judges of High Court 12,000 27,000

Sources: The High Court Judges (Salaries and Conditions of Service) Act, 1954; The Supreme Court
Judges (Salaries and Conditions of Service) Act, 1958; The High Court and Supreme Court Judges
(Salaries and Conditions of Service) Amendment Bill, 2017; PRS.

The two Acts specify that judges of the High Court and the
Supreme Courts will be entitled to the use of an official
residence, without payment of rent.  Further, if judges do not use
this entitlement, they will be paid a monthly allowance equal to
30% of their salary.  The Bill seeks to revise this allowance to

●

Current Status: Pending

Stage Date
Introduction Dec 21,

2017
Com. Ref.
Com. Rep.
Lok Sabha Introduced
Rajya Sabha

Relevant Links

  Bill Text  (33 KB)

     (365 KB)

  PRS Bill Summary  (516
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24% of their salary.  Further, it specifies that this allowance will
be revised to: (i) 27% of salary when the dearness allowance
(DA) crosses 25%, and (ii) 30% of salary when DA crosses 50%.
Pension:  The two Acts specify the pension for High Court and
Supreme Court judges based on: (i) if they have previously held
a pensionable post under the central or state governments, or (ii)
if they have not held any such post.  The Bill seeks to revise the
pension for judges under both these categories.   Further, it also
revises the cap on maximum pension payable to these judges
(see Table 3).

●

Table 3: Maximum pension of judges (per annum)

 Designation Present (Rs) Proposed (Rs)

Chief Justice of India 6,00,000   16,80,000  
Other Judges of the Supreme Court 5,40,000 15,00,000  
Chief Justice of High Court 5,40,000 15,00,000  
Other Judges of High Court 4,80,000 213,50,000

Sources: The High Court Judges (Salaries and Conditions of Service) Act, 1954; The Supreme Court
Judges (Salaries and Conditions of Service) Act, 1958; The High Court and Supreme Court Judges
(Salaries and Conditions of Service) Amendment Bill, 2017; PRS.
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A necessary reform: on conflict of interest

In 1990, B.G. Deshmukh, who was Principal Secretary to Prime Minister Chandra Shekhar, asked
whether he could join a large conglomerate, post-retirement. He had served for decades in the
government and wanted to move out, if permitted, towards a corporate role. Discretion marred the
approval process, ranging from verbal assurance to written disapproval. While the reasons for
declining might be varied, such incidents highlight the need for removing discretion and codifying
the conflict of interest inherent in having senior bureaucrats assuming corporate roles post-
resignation or retirement.

Best practices elsewhere

The idea of conflict of interest should naturally be linked with the aim of preventing corruption. In
the West, conflict of interest is seen to be at the root of all abuse of power by public officials for
private ends. For most of Britain’s history, conflict of interest with the rulers and their officials was
rife — everyone expected such leaders to take advantage of their position. Even Samuel Pepys,
the great diarist and reformist of the Royal Navy in the 1660s, was alleged to have been involved
in smuggling. However, over time, the culture was changed. The Crown’s ministers sought to
increase bureaucratic efficiency, especially in the collection of taxes, in order to fight the rising
number of wars that Britain was involved in. A flourishing press and an independent judiciary
placed limits of the executive’s power and its potential for abuse. The spread of education made
people more aware of their rights, and the establishment of a national auditor’s office led to
limitation on corrupt behaviour in governance. By the 20th century, corruption weakened
considerably.

Some bureaucrats seem to have meshed the virtues of public service with private profit in
retirement. They expose themselves to a potential conflict of interest — which when working in
government is not automatically linked, in actions and perceptions, to corruption. Instead, when
whistleblowers and leaders with a conscience ask pertinent questions, terms such as “anti-growth”
and “anti-investment” are used to target them. To solve this conundrum, it is important to
understand the scale of the problem, determine the right legal mechanism to deter and work
towards changing our lackadaisical cultural norms on conflict of interest.

Vested interests have increasingly captured regulatory boards — consider the case of the Food
Safety and Standards Authority of India. This regulator is theoretically supposed to be independent
in monitoring food safety and yet, until 2014, industry representatives were regularly been
appointed to scientific committees. It’s not that there are no policies against this on the books.
India has an official policy, regulated by the Ministry of Personnel, whereby senior bureaucrats
have to seek permission for commercial employment after their retirement. However, such grants
of permission within cooling-off period depend primarily on government discretion, with no codified
mechanism. There is nothing wrong in letting experienced bureaucrats utilise their expertise in the
private sector — if adequate rules are framed and followed that enable the elimination of any
conflict of interest.

We need legislation to make non-disclosure of a conflict of interest punishable. As with E.M.S.
Natchiappan’s private member’s bill (The Prevention and Management of Conflict of Interest Bill,
introduced in 2012), the legislation ought to cover all arms of governance, including the judiciary,
the legislature and the executive. The recommendation of the Parliamentary Standing Committee
on the Department of Personnel and Training (Report No. 60 dated May 3, 2013), calling for early
retirement if interested in post-retirement private service is established, needs to be implemented,
besides increasing the mandatory cooling period to five years so that no undue influence can be
exerted by the retired bureaucrat. Also, the reasons for declining their requests for joining such
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firms need to be laid out clearly, to limit political concerns.

Towards transparency

Finally, a culture of transparency needs to be fostered. It is not enough to simply have a non-
public register of member’s interests for legislative representatives. Bureaucrats, retired and
current, should talk openly about their post-retirement plans. Public disclosure of their interests
would clear the air, enabling their views to be given appropriate merit. An open, public data
platform enlisting all post-retirement appointments of civil servants will increase transparency. If
we seek acknowledgement of conflict of interest in the corporate world, with significant oversight
through consumer watchdogs, credit rating agencies and activist shareholders, we should also the
same in our governance.

Perhaps some of this is cultural. We, as a nation, reacted differently to the Rajat Gupta case, with
its inherent conflict of interest concerns, compared to prosecutors in the U.S. Such conflicts should
be codified in a stringent legal framework, making compromise of the public interest a serious
crime. Cleaning up business interests, and strengthening a moral code over such conflicts is
needed. Without such transformation, India’s society, governance and its private sector will remain
open turf for insider trading.

Feroze Varun Gandhi is a MP representing the Sultanpur constituency for the BJP
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The Gujarat result has held the mirror to both the BJP and the Congress and magnified their
weaknesses
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The Dentists (Amendment) Bill, 2017
HRD / Labour / Health

The Dentists (Amendment) Bill,
2017

The Dentists (Amendment) Bill, 2017 was introduced by the
Minister of Health and Family Welfare, Mr. J. P. Nadda in Lok
Sabha on December 18, 2017.  The Bill amends the Dentists
Act, 1948.  The Act regulates the profession of dentistry and
constitutes: (i) the Dental Council of India, (ii) State Dental
Councils, and (iii) Joint State Dental Councils. 

●

A register of dentists is maintained under the Act in two parts,
Part A and Part B.  Persons possessing recognised dental
qualifications are registered in Part A and persons not
possessing such qualifications are registered in Part B.  These
persons in Part B are Indian citizens who have been practicing
as dentists for at least five years prior to a registration date
notified by the state government. 

●

Composition of the dental councils:  Under the Act, composition
of the Dental Council of India, State Dental Councils, and Joint
State Dental Councils includes representation from dentists
registered in Part B.  The Bill seeks to remove the mandatory
requirement of the representation of dentists registered in Part B
in these Councils.

●

Current Status: Pending
Ministry: Health and Family
Welfare

Stage Date
Introduction Dec 18,

2017
Com. Ref.
Com. Rep.
Lok Sabha Introduced
Rajya Sabha
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